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Recourse must now be made to the 
title of Chapter 125, Session Laws of 
1955, in order to determine the legis
lative intent and to ascertain wheth
er the benefits granted by Chapter 
125, Session Laws of 1955, should be 
JOaid. (State ex reI. Board of Com'rs. 
of Valley County v. Bruce, 104 
Mont. 500, 69 Pac. (2d) 97). 

The title of Chapter 125, Laws of 
1955, reads as follows: 

"An Act to Amend Section 3 of 
Initiative No. 54, Adopted by the 
Vote of the Legal Electors of the 
State of Montana at the Regular 
General Election Held in the 
State of Montana on November 7, 
1950, to Guarantee to All Widows, 
or Orphans, or Parents, as the 
Case May Be. Whose Fathers, or 
Husbands, or Sons Died in the 
Line of Duty While in Military 
Service During World War D. 
Payment of an Amount of Not 
Less Than Five Hundred Dollars 
($500.00) for Said Honorarium." 

By reference to this subsequent 
act, Chapter 125, Session Laws of 
1955, and the title thereto, supra, it 
is clear that the 1955 Legislative 
Assembly intended that the Widows, 
Orphans, or Parents of the deceased 
War Veterans who died while in 
Military Service during World War 
II, should be paid the benefits as 
provided by said chapter. 

In Fletcher v. Paige, 124 Mont. 
114, 119. 220 Pac. (2d) 484, our Su
preme Court, in construing a stat
ute, stated: 

"The general rule is that for a 
subsequent statute to repeal a for
mer statute by implication, the 
previous statute must be wholly 
inconsistent and incompatible with 
it. United States v. 196 Buffalo 
Robes, 1 Mont. 489, approved in 
London Guaranty & Accident Co. 
v. Industrial Accident Board, 82 
Mont. 304, 309, 266 Pac. 1103, 1105. 
The court in the latter case con
tinued: 'The presumption is that 
the Legislature passes a law with 
deliberation and with a full 
know ledge of all existing ones on 
the same subject, and does not in
tend to interfere with or abrogate 
a former law relating to the same 

matter unless the repugnancy be
tween the two is irreconciliable. 
State ex reI. Aachen & Munich 
Fire Ins. Co. v. Rotwitt, 17 Mont. 
41, 41 Pac. 1004; and Jobb v. 
County of Meagher, 20 Mont. 424, 
51 Pac. 1034.''' 

Here in the instant case we have a 
subsequent enactment granting ben
efits to certain enumerated persons. 
The subsequent enactment, Chapter 
125, Session Laws of 1955, is clear
ly repugnant to and irreconcilable 
with Section 6, Chapter 123, Session 
Laws of 1953, which prevents re
ceipt of applications after December 
31, 1953. Thus, by implication, Sec
tion 6, Chapter 123, Session Laws of 
1953, which reads: 

"All applications for the pay
ment of the honorarium or ad
justed compensaiton herein pro
vided for shall be filed with the 
board of examiners before the 
first day of January, 1954: ... " 

is repealed and all applications of 
widows, orphans, and parents made 
pursuant to Chapter 125, Session 
Laws of 1955, must be accepted and 
paid. 

It is therefore my opinion that all 
applications of widows, orphans and 
parents which are made to the Board 
of Examiners for payment of the 
honorarium or adjusted compensa
tion pursuant to Chapter 125, Session 
Laws of 1955, must be accepted and 
paid. 

Very truly yours, 
ARNOLD H. OLSEN, 
Attorney General. 

Opinion No. 83 

Bonds - Pledge of Income and 
Interest for Payment of Bonds--Land 
Grant Funds - Eastern Montana 

College of Education - Western 
Montana College of Education 

HELD: 1. The State Board of 
Education has the power and author
ity to pledge one-half of the inter
est and income realized from the 
land grant received from the Federal 
Government under Section 17 of the 
Enabling Act for the payment of 
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housing facility bonds at each of the 
two normal schools in the State of 
Montana which are Eastern Montana 
College of Education and Western 
Montana College of Education. 

2. The pledge of such income is 
junior to the prior pledge for bonds 
heretofore issued. 

October 29, 1956 

Mr. Rush Jordan, President 
Western Montana College 

of Education 
Dillon, Montana 
Mr. A. G. Peterson, President 
Eastern Montana College 

of Education 
Billings, Montana 

Gentlemen: 

You have requested my opinion 
concerning the power and authority 
of the State Board of Education to 
pledge the interest and income from 
the land grants received from the 
Federal Government "for state nor
mal schools" in Section 17 of the 
Enabling Act for the payment of 
housing facility bonds. 

Under Section 75-107, RC.M., 1947, 
the State Board of Education has 
the general control and supervision 
of Montana State Normal College 
and Eastern Montana State Normal 
School. This same statute, in sub
section 11, grants the power to the 
State Board of Education: 

"To receive from the state board 
of land commissioners, or other 
boards, or persons or from the 
government of the United States, 
any and all funds, incomes, and 
other property to which any of 
said institutions may be entitled, 
and to use and appropriate the 
same for the specific purpose of the 
grant or donation, and none other; 
and to have general control of all 
receipts and disbursements of any 
of said institutions." 

Chapter 2 of Title 75, RC.M., 1947, 
as last amended by Chapter 186, 
Laws of 1955, authorizes the issu
ance of bonds for the erection of 
self-financing facilities at institu
tions controlled by the State Board 

of Education. As the normal schools 
are institutions governed by the 
State Board of Education, the pro
vision of this chapter of the code is 
available for the issuance of bonds 
to construct housing facilities at each 
of the institutions. Section 75-203, 
RC.M., 1947, enumerates the reve
nue which may be pledged to the 
payment of the bonds and specifi
cally named are "the proceeds or in
come from grants of land. The in
come from the lands designated in 
Section 17 of the Enabling Act comes 
within this latter category. 

Section 75-1006, R.C.M., 1947, 
which was enacted as Chapter 180, 
Laws of 1893, authorized the State 
Board of Education to receive "in 
the name of the state normal school 
hereby established" the proceeds of 
the land granted to the state by 
Section 17 of the Enabling Act. The 
normal school referred to in this 
statute was the Montana State Nor
mal School and this code section 
seemingly precludes Eastern Mon
tana College of Education from par
ticipation in the income. 

The restrictive limitation found in 
Section 75-1006, RC.M., 1947, which 
makes available to Western Montana 
College of Education all of the in
come of the land grant must be con
sidered in the light of legislative en
actments pertaining to the alloca
tion of land grant income. When 
Section 75-1006, RC.M., 1947, became 
law, there was only one normal 
school at Dillon and of necessity all 
of the funds had to be used for the 
only normal school in the State of 
Montana. Section 17 of the Enabling 
Act specifically designated that the 
funds and income were to be used 
"for state normal schools." Thus, 
it is apparent that Congress antici
pated that more than one normal 
school would be established in Mon
tana. In the year 1925 Eastern Mon
tana College of Education was es
tablished under Chapter 160, Laws 
of 1925, and it is not possible that 
either Congress or the Legislative 
Assembly of Montana contemplated 
that Eastern College of Education 
would be precluded from participa
tion in the income from the normal 
school land grant. This is evident 
from the legislative appropriation 
since the year 1933 which divided the 
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income between the two institu
tions. Also the special bond law, 
Chapter 7, ex-Laws of 1933-34, ex
pressed the legislative intent that 
Eastern Montana should receive 
benefit from the grant. A compre
hensive law, Chapter 94, Laws of 
1929, which is now Chapter 2 of 
Title 75, RC.M., 1947, authorizes the 
State Board of Education to issue 
bonds for self-financing facilities of 
institutions under its control and 
Section 75-203, R.C.M., 1947, speci
fically grants the power to pledge 
to the payment of the bonds "in
come from grants of lands." This 
statute was recently amended by 
Chapter 186, Laws of 1955, and by 
this legislative expression recog
nized the broad power of the State 
Board of Education. 

The case of State ex reI. Blume 
vs. State Board of Education, 97 
Mont. 371, 34 Pac. (2d) 515, con
strued a statute which authorized 
building bonds, Chapter 7, ex-laws 
1933-34. This act authorized the 
State Board of Education to erect 
one or more buildings for the East
ern Montana State Normal School 
and to issue bonds to accomplish 
the construction program. The 
Board was specifically authorized to 
borrow money .and to pledge all the 
earnings of the institution, and one
half of all the income and interest 
derived from the land grant for nor
mal schools. The opinion considered 
what is now sub-section 11 of Sec
tion 75-107, RC.M., 1947, and quoted 
with approval from an earlier Mon
tana case which construed this stat
ute: 

". * * 'We think * * * that the legisla-
ture, in defining the powers and 
duties of the board of education, 
with a view of following the spirit 
and intention of the Act of con
gress creating the trust, intended 
that this board (of education) 
should be clothed with the spe
cial and exclusive power of exe
cuting it free from the limitations 
and restrictions of the Constitu
tion as to the expenditure of the 
ordinary revenues of the state.' 

* * * 
In view of what we have already 

said with reference to the income 
and interest from the proceeds of 

the land grant, if we assume that 
any appropriation was attempted 
by thIS Act, it was entirely un
necessary to the consummation of 
the plan or the expenditure of 
the money. 

* * *" 

It is apparent from the above 
quoted case that an appropriation 
of the income of the land grant in
come is not necessary for the State 
Board of Education to pledge the in
come for the payment of housing fa
cility bonds. However, the authority 
to pledge one-half of the income of 
the land grant found in Chapter 7, 
ex-Laws 1933-34, for the construc
tion of buildings at Eastern Mon
tana State Normal School was an al
location of one-half of the income 
for a period limited to the term of 
the bonds issued under the act it 
cannot be considered an allocation 
to Eastern Montana Normal School 
for future bond issues. 

In the light of the history of these 
pertinent statutes, it must be con
cluded that the State Board of Edu
cation, under sub-section 11 of Sec
tion 75-107 and Section 75-203, 
RC.M., 1947, as amended, has the 
authority to pledge the income from 
the normal school land grant in not 
only for the payment of bonds is
sued on behalf of Western Montana 
College of Education, but also for 
Eastern Montana College of Educa
tion. While repeals by implication 
are not favored, yet the courts will 
arrive at such conclusions if neces
sary to accomplish the legislative 
intent. In State vs. Miller, 69 Mont. 
1, 220 Pac. 97, it was stated: 

"* • * 
While repeals by implication are 

not favored, when two legislative 
enactments relating to the same 
subject matter are in conflict, and 
cannot be harmonized, the Act 
last enacted controls." 
(Citing cases.) 

Chapter 2 of Title 75, RC.M., 1947, 
the Dormitory Act, was enacted in 
1929, after the establishment of East
ern Montana College of Education, 
and more than thirty years after the 
adoption of Section 75-1006, RC.M., 
1947. and must be construed as an 
implied repeal. 
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The necessity of resorting to the 
history of statutes to arrive at their 
meanmg was recognized in the case 
of Fergus Motor Company vs. Sor
enson, 73 Mont. 122, 235 Pac. 422, 
where the court said: 

"It is also permissible, if not 
actually necessary, whenever the 
language of a statute is of doubt
ful meaning, for the court 'to re
cur to the history of the times 
when it was passed and of the 
Act itself, in order to ascertain 
the reason as well as the mean
ing of particular provisions in it.' " 
(Citing cases.) 

It is therefore my opinion that the 
State Board of Education has the 
power and authority to pledge one
half of the interest and income real
ized from the land grant received 
from the Federal Government un
der Section 17 of the Enabling Act 
for the payment of housing facility 
bonds at each of the two normal 
schools in the State of Montana 
which are Eastern Montana College 
of Education and Western Montana 
College of Education. 

It is also my opinion that the 
pledge of such income is junior to 
the prior pledge for bonds hereto
fore issued. 

Very truly yours, 
ARNOLD H. OLSEN, 
Attorney General. 

Opinion No. 84 
Fire Districts -

Purchases on Credit -
Budgets - Warrants 

HELD: 1. The trustees of a fire 
district have the authority to enter 
into conditional sales contracts to 
purchase necessary fire fighting 
equipment for the fire district. 

2. The trustees of a fire district 
may issue warrants up to the amount 
of the budget appropriations not
withstanding the fact that there is 
no money in the fund. 

3. It is advisable that the trustees 
of a fire district solicit bids by ad
vertising for the purchase of equip
ment. 

4. The by-laws of the fire district 
should designate the officers who 
shall have the authority to execute 
contracts on behalf of the fire dis
trict. 

October 29, 1956 

Mr. Henry 1. Grant, Jr., 
County Attorney 
Stillwater County 
Columbus, Montana 

Dear Mr. Grant: 

You have requested my opinion 
concerning the authority of the trus
tees of a fire district to purchase a 
fire truck by means of a conditional 
sales contract. You advise me that 
the fire district was recently organ
ized, has adopted a budget, and a 
levy has been made on the taxable 
property of the district. 

Under subsection (b) of Section 
11-2UI0, R.C.M., 1947, as amended by 
Chapter 75, Laws of 1953, the trus
tees of a fire district "shall have 
the authority to provide adequate 
and standard fire-fighting apparat
us, equipment, housing and facilities 
for the protection of the district." 
This same statute authorizes a spe
cial levy to finance the operation of 
the fire district. 

Prior to 1953 a fire district was 
authorized to issue bonds, after an 
approving vote of the electors, to 
purchase the necessary fire protec
tion equipment. Chapter 75, Laws 
of 1953, repealed the code sections 
which permitted the issuance of 
bonds. As a consequence, the financ
ing of the fire equipment must be 
carried out under the current 
budget. 

It has long been the practice to 
permit municipal corporations and 
legal subdivisions to make purchases 
on credit. This rule is well ex
pressed in 38 Am. Jur. 92, where 
the text states: 

" . . . A distinction is drawn 
between borrowing money and ob
taining property or labor on cred
it, since it is everywhere held that 
a municipal corporation has an 
implied power to use its credit 
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