OPINIONS OF THE ATTORNEY GENERAL

Opinion No. 71
Cemetery Districts
Maximum Budgets - Permanent
Care and Improvement Fund
HELD: The maximum budget of
a cemetery district is limited to the
cash on hand, operational income,
income from the permanent care
and improvement fund, and the proceeds of a tax levy which must not
exceed two mills.

April 17, 1956
Mr. R. E. Towle
State Examiner
State Capitol Building
Helena, Montana
Dear Mr. Towle:
You requested my opinion concerning the maximum budget for a
public cemetery district. In considering the problem, it is necessary to
observe that Section 9-209, R.C.M.,
1947, was last amended by Section 1
of Chapter 4, Laws of 1955. This
section now reads as follows:
"The board of cemetery trustees
shall annually present a budget to
the board of county commissioners at the regular budget meetings
as prescribed by law. The board
of county commissioners must annually, at the time of levying
county taxes, fix and levy upon all
property within said cemetery district, sufficient to raise the amount
certified by the board of cemetery
trustees to be raised by a tax on
the property of said district. The
tax so levied shall not exceed two
(2) mills on each dollar of taxable
valuation on the property of said
district. Expenditures made, liabilities incurred, or warrants issued by or in behalf of any cemetery district in excess of the annual budget presented to the
board of county commissioners as
provided herein and the amount
appropriated for and authorized to
be expended for each item in the
budget shall not be a liability of
the cemetery district. Insofar as
the same can be made applicable,
the county budget system, sections
16-1901 to 16-1911 of the Revised
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Codes of Montana of 1947, shall
govern the operation of cemetery
districts created under this act."
The above quoted statute makes the
county budget law specifically applicable to the budgets of cemetery
districts. Section 16-1904, R.C.M.,
1947, furnishes the guide to the county commissioners in determining the
appropriations that may be made for
a budget. This section provides in
part as follows:
" ... the total expenditures authorized to be made from any fund,
... shall not, in any event, exceed
the aggregate of the cash balance
in such fund at the close of the
fiscal year immediately preceeding,
the amount of estimated revenues
to accrue to such fund, . . . and
the amount which may be raised
for such fund by a lawful tax levy
during the fiscal year."
In applying the above rules to the
budget of a cemetery district, it must
be concluded that the cash on hand
from the previous fiscal year, the
estimated revenues from operation,
and the amount received from a
tax levy constitute the limit for the
maximum budget of a cemetery district. A similar conclusion was
reached in 24 Reports and Official
Opinions of the Attorney General.
No. 40. Subsequent to this latter
opinion, the Legislature in 1955 enacted Chapter 165, Laws of 1955,
which provides for a permanent care
and improvement fund. This statute
requires the transfer to the fund of
not less than fifteen or more than
forty per cent of the moneys received from the sale of cemetery
lots designated as perpetual care
lots by the public cemetery district. The income from this fund
must be used for the care of the
lots so designated. An additional
source of revenue is thereby given
to the cemetery district and will result in an increase in the operational
income.
It is to be noted that the imposition
of the two mill levy authorized in
Section 9-209, R.C.M., 1947, as amended, is not limited by the facts there
may be operational income or cash
on hand. The two mill tax is a
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lawful tax within the meaning of
Section 16-1904, RC.M., 1947, previously quoted, and may be levied
in full by the county commissioners
if necessary to meet the appropriations of the cemetery district budget.
Also, appropriations under the budget may never exceed the anticipated
sources of revenue under Section
16-1906, R.C.M., 1947, no expenditures can be made in excess of the
detailed appropriations and if such
expenditures are made, they will not
be a liability of the cemetery district but the obligation of the official
incurring such expenditure.
It is therefore my opinion that the
maximum budget of a cemetery district is limited to the cash on hand,
cperational income, income from
the permanent care and improvement fund, and the proceeds of a
tax levy which must not exceed two
mills.
Very truly yours,
ARNOLD H. OLSEN,
Attorney General.
Opinion No. 72
Firemen ConstitutionHours of Work - Statutes Emergency
HELD: 1. A fireman may not be
compelled to serve in excess of eight
consecutive hours in any twentyfour hour period on non-emergency
duty unless he is compensated by
overtime pay.
2. Supervision of crowds at sporting events does not constitute an
emergency which would require a
fireman to be called to duty in excess of hi'S regular eight hours of
service.
April 18, 1956
Mr. R. V. Bottomly
County Attorney
Cascade County
Great Falls, Montana
Dear Mr. Bottomly:
This will acknowledge your letter of February 21, 1956, wherein
you requested my opinion on the
following questions:

1. May a fireman be compelled
to serve in excess of eight consecutive hours in any twenty-four hour
period for any reason not constituting an emergency.

2. Does supervision of crowds at
sporting events constitute an emergency which would require a
firemen to be called to duty in
excess of his regular eight hours
of service.
In answer to your first question, I
refer you to Section 4, Article XVIII
of the Constitution of the State of
Montana wherein it is written:
"A period of eight hours shall
constitute a day's work in all industries, occupations, undertakings
and employments, except farming
and stock raising; provided, however, that the legislative assembly
may by law reduce the number of
hours constituting a day's work
whenever in its opinion a reduction will better promote the general welfare, but it shall have no
authority to increase the number
of hours constituting a day's work
beyond that herein provided."
(Emphasis Supplied)

This particular constitutional provision is applicable to the work and
service performed by firemen and
must be adhered to, as Section 29,
Article III of the Constitution of the
State of Montana dictates that: "The
provisions of this constitution are
mandatory and prohibitory, unless
by express words they are declared
to be otherwise."
Further reference must be made to
Sections 11-1931 and 11-1934. R.C.M.,
1947, which have adopted the mandate of Section 4, Article XVIII,
supra. and require that eight hours
constitutes a dav's work for firemen. Sections 11-1931 and 11-1934,
supra, further require that a fireman may not be required to work
Jon.e-er than eie-ht hours of each consecutive twenty-four hours except
in the event of a conflagration or
other similar emergency. Section
11-1931 ha!' the same irlentical lanP'lI'll!e as Section 11-1934. RC.M.,
1947, except that it covers first class
cities.

