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That our legislative assembly re­
garded Section 23-505, supra, as 
amended with grave import is indi­
cated by Section 23-506, R.C.M .• 
1947, WhICh makes it a felony for any 
public officer to neglect or hinder 
the purposes of the registration act 
in any manner. 

Section 23-506, R.C.M., 1947, reads 
in part as follows: 

" ... or any public officer or of­
ficers, employees, deputies. or as­
sistants, or other persons whomso­
ever, upon whom any duty is im­
posed by this act, or any of its 
provisions, who shall neglect such 
duty . . . or shall perform it in 
such way as to hinder the objects 
and purposes of this act, shall be 
deemed guilty of a felony. shall, 
upon conviction thereof, be pun­
ished by imprisonment in the 
state prison for a period of not 
less than one (1) year or more than 
ten (10) years, and if such person 
be a public officer, shall also for­
feit his office, and never be qual­
ified to hold public office, either 
elective or appointive, thereafter." 

To hold that a County Clerk and 
Recorder and Ex-Officio County 
Registrar may refuse to furnish the 
designated deputy registrars the 
requisite forms for the registration 
and transfer of registration of the 
electors within the county would de­
feat the purposes of the Registration 
Act and render void the dictates of 
our law making body. Such a con­
clusion would not be the expression 
of the law on the subject. 

Further, registrars are election of­
ficers (18 Am.Jur. Election Sec. 
31). Their appointment, qualifica­
tions and tenure are generally pro­
vided for by statute (18 Am.Jur., 
Elections, Sec. 89). The Clerk and 
Recorder is not made registrar by the 
Constitution and therefore the office 
is statutory and subject to change in 
accord with the general rule. 

It is therefore my opinion that a 
County Clerk and Recorder, as Ex­
Officio County Registrar, must, upon 
the request of a person designated as 
deputy registrar by Chapter 80, Ses­
sion Laws of 1955, furnish to .such 
person the requisite forms for regis­
tration or transfer of registration of 
the electors within the county. 

It is also my opinion that Chap­
ter 80, Session Laws of 1955, is a 
valid exercise of legislative author­
ity. 

Very truly yours, 
ARNOLD H. OLSEN, 
Attorney General. 

Opinion No. 67 

Schools and School Districts­
Requisite Vote of Trustees to Expel 

A Student. 

HELD: 1. A majority vote of the 
trustees of a county high school is 
sufficient to expel a student who has 
VIOlated rules and regulations made 
by the principal ana approved by 
the board of trustees which rules re­
late to the general administration of 
the high school. 

2. A two-thirds vote of the board 
of trustees of a county high school 
is necessary to expel a student who 
has violated rules and regulations 
adopted by the trustees relating to 
secret societies. 

March 17, 1956 

Miss Mary M. Condon 
State Superintendent of 

Public Instruction 
State Capitol Building 
Helena, Montana 

Dear Miss Condon: 

You have requested my OpInIOn 
concerning the required vote of the 
board of trustees of a county high 
school to expel a student for wilfully 
refusing to obey rules and regula­
tions made by the principal of the 
county high school and approved by 
the board of trustees. 

There are three code sections 
which deals with expulsion of high 
school students. The first in point of 
time is Section 75-2801, R.C.M., 1947, 
which was first enacted in 1871. This 
statute states in part that "Contin­
ued and wilful disobedience and open 
defiance of the authority of the 
teacher shall constitute good cause 
for expulsion from schoo!." No mem­
tion is 'made of the requisite vote of 
the trustees to expel a student and as 
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a result, it must be presumed that a 
majority vote would be sufficient. 
Also, the foregoing statute does not 
specifically deal with rules and reg­
ulations made by a principal of a 
school and approved by the trustees 
and is of dubIOUS assistance to the 
problems here considered. 

In 1931 the legislative assembly 
adopted a uniform code of laws rela­
tive to high schools which was en­
acted as Chapter 148, Laws of 1931. 
Chapter 148, Laws of 1931, appears 
in our code as Section 75-4101 to 
Section 75-4248, RC.M., 1947. What 
is now Section 75-4111, RC.M., 1947, 
was first enacted as Section 11, Chap­
ter 148, Laws of 1931. An examina­
tion of Section 11 in Chapter 148, 
Laws of 1931, reveals that it is a 
part of Chapter 2, which was entitled 
"School Administration." Section 
75-4110 was Section 10 of Chapter 
148 and was also included under the 
heading "School Administration." 
The authority of the principal of a 
county high school with the consent 
and approval of the board of trustees 
to make rules and regulations for the 
government of the pupils attending 
the county high school is found in 
Section 75-4110. The manner of en­
forcing rules and regulations is set 
out in Section 75-4111, RC.M .. 1947, 
and this section reads as follows: 

"Any pupil wilfully refusing to 
obey any such rule or regulation, 
or persistently failing to conform 
thereto, may be suspended by the 
principal forthwith, and, after rea-
80nable notice and an opportunity 
to appear and be heard, expelled 
by the board of trustees from the 
county high school." 

It is to be noted that the above 
quoted statute does not specify the 
vote of the trustees required to ex­
pel a student and as a consequence, 
it must be assumed that a majority 
vote of the trustees is sufficient. 

A cursory reading of Section 75-
4225, RC.M.. 1947, might indicate 
a conflict with Section 75-4111 in 
the required vote of the trustees to 
expel -a student. Section 75-4225 
reads as follows: 

"Every board of trustees of a 
school district or county high 
school is hereby further fully au­
thorized and empowered pursuant 

to rules and regulations, so made 
and adopted by it, to suspend or 
dismiss any pupil attending any 
high SChOOl within its jurisdiction, 
or to deny to any such pupil the 
honors of graduation or of partici­
pating in school activities when 
after investigation the board of 
trustees having jurisdiction by at 
least two-thirds (213) vote of its 
members shall first have adjudged 
any such high school pupil guilty 
of a violation of any of the pro­
visions relating to secret societies, 
or of any of the rules or regula­
tions, adopted and in force as pro­
vided herein." 

By referring again to Chapter 148, 
Laws of 1931, as the Chapter appears 
as originally passed by the legisla­
ture, the real meaning of Section 75-
4225 is quickly ascertained. Chapter 
2 of Title 5 of Chapter 148, Laws of 
1931, has at its head "Secret So­
('ipt.ies." What are now Sections 75-
4223 to 75-4227, RC.M., 1947, com­
nrise that portion of the uniform 
high school code dealing with secret 
societies. Section 75-4224, RC.M., 
1947, authorizes the trustees of a 
county high school to adopt rules 
and regulations which are necessary 
10 "effect the intent and purpose of 
this chapter." As Section 75-4225 is 
a part of the chapter dealing with 
"Secret Societies," the rules and 
regulations referred to in this section 
nertain to the rules and regulations 
which may be adopted under Sec­
tion 75-4224 relative to secret so­
cieties and not to those adopted by 
the board of trustees for the admin­
istration of the school. The conclu­
sion follows that a two-thirds vote 
of the trustees to expel a student 
is limited to violations of rules and 
regulations adopted by the trustees 
relative to secret societies in the 
high school. 

The use of, and reference to the 
chapter headings and titles found in 
Chapter 148, Laws of 1931, have re­
ceived judicial approval in McLaugh­
lin vs. Bardsen, 50 Mont. 177, 145 
Pac. 954, where our Supreme Court 
said: 

"The arrangement and classifica­
tion of statutes, their title and 
headnotes, are all proper and avail­
able means from which to deter­
mine legislative intent ... " 
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Also, statutes which apparently con­
flict should be reconciled if pos­
sible to make them both operative. 
This was held in the case of Ex parte 
Naegele, 70 Mont. 129, 224 Pac. 269. 
As Section 75-4111 and Section 75-
4225, RC.M., 1947, were passed by the 
legislature at the same time and as 
a part of Chapter 148, Laws of 1931, 
they should both be given meaning 
if possible which will not make them 
conflict. 

It is therefore my opinion that a 
majority vote of the trustees of a 
county high school is suffici ent to 
expel a student who has violated 
rules and regulations made by the 
principal and approved by the board 
of trustees which rules relate to the 
general administration of the high 
school. 

It is also my opinion that a two­
thirds vote of the board of trustees 
of a county high school is necessary 
to expel a student who has violated 
rules and regulations adopted by 
the trustees relating to secret so­
cieties. 

Very truly yours, 
ARNOLD H. OLSEN, 
Attorney General. 

Opinion No. 68 

Taxation - Store License Tax 
Montana Beer Act -

Beer Wholesalers 

HELD: Dealers who are licensed 
to sell beer at wholesale under the 
Montana Beer Act and also sell oth­
er products at wholesale, must have 
a wholesale store license as pre­
scribed in Section 84-2407, RC.M., 
1947. 

March 28, 1956 

Mr. J. F. Reid, Chairman 
State Board of Equalization 
Capitol Building 
Helena, Montana 

Dear Mr. Reed: 

You have requested my OpInIOn 
upon the following question: 

Should a dealer who is properly 
licensed by the Montana Liquor 
Control Board to engage in the 
business of selling beer at whole-

sale be required to obtain a whole­
sale store license from the State 
Board of Equalization if such 
dealer sells goods, wares, or mer­
chandise other than beer in whole­
sale quantities? 

You have also informed me that 
about one-third of the licensed 
wholesale beer distributors have ob­
tained wholesale store licenses cov­
ering the sale of products other than 
beer from your department, but that 
a number of other distributors, who 
deal in products other than beer, 
have not done so. 

Section 84-2410, RC.M., 1947, de­
fines the word "store" for the pur­
pose of the store license tax: 

"The term 'store' as used in this 
act shall be construed to mean and 
include any store or stores or any 
mercantile establishment or estab­
lishments which are owned, oper­
ated, maintained or controlled by 
the same person, firm, corporation, 
association, co - partnership, or 
group, either domestic or foreign, 
in which goods, wares or merchan­
dise of any kind are sold, either at 
retail or wholesale: and subject 
to the classification contained in 
~ertions 84-2405, 84-2406 and 84-
2407." (Emphasis Supplied) 

That section positively includes all 
stores, and makes no exclusion of 
merchants who also hold licenses to 
handle beer under the Montana Beer 
Act. The word "wholesale" used in 
this section is a word of very wide 
scope and has been held to include 
any "sale of goods in gross to retail­
ers who sell to consumers". (State 
vs. Spence, 127 La. 336, 53 So. 596). 

Section 4-302 (i), RC.M., 1947, 
defines "wholesaler" as that term is 
used in the Montana Beer Act: 

"(i) 'Wholesaler' means any per­
son having a store or establishment 
for the sale and distribution of 
beer in wholesaling or jobbing 
quantities, or for the sale and dis­
tribution of beer in original pack­
ages to the public with intent that 
such packages shall be delivered 
or taken away from the premises 
of such wholesaler in unbroken 
package for consumption off the 
premises of such wholesaler." 
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