
OPINIONS OF THE ATTORNEY GENERAL 81 

tives are not able, or fail or refuse 
to maintain such person, then he 
must receive relief from the coun
ty, as hereinafter provided." 

Section 71-106, RC.M., 1947, gives 
the board of county commissioners 
power to provide for the care and 
maintenance of the innocent sick 
and to erect and maintain hospitals 
therefor. The statute declares such 
shall be supported from certain tax 
levies which constitute the county 
poor fund. 

It would be excessively expensive 
for each county to erect a county 
hospital for inebriates. In recogni
tion of this, the legislature created a 
State Hospital and Section 38-707, 
supra, merely complements Section 
71-106 supra, by outlining the 
method of creating a fund to main
tain such a hospital. This fund is 
known as the "County Poor Fund." 

See further, Sec t ion 71-308, 
RC.M., 1947, which announces, as 
applicable: 

"Medical Aid And Hospitaliza
tion. Medical aid and hospitaliza
tion for persons unable to provide 
such necessities for themselves are 
hereby declared to be the legal 
and financial duty and responsibil
ity of the board of county commis
sioners, payable from the county 
poor fund ... " 

It is therefore my opinion that the 
county fund which should be charge
able for the expense of maintaining 
inebriates at the State Hospital is 
the "County Poor Fund." 

Very truly yours, 
ARNOLD H. OLSEN, 
Attorney General. 

Opinion No. 52 

Board of County Commissioners
County AUorney - Duty To 

Defend 

HELD: It is the duty of the 
County Attorney to defend the 
Board of County Commissioners in 
actions brought against them for the 
performance of their official func
tions. Further, if the County Attor
ney is unable to serve as counselor 
is in any way disqualified to serve, 

the Board of County Commissioners 
may retain counsel for their defense, 
the expense therefor to be borne by 
the county. 

December 30, 1955 

Mr. Chester L. Jones 
County Attorney 
Madison County 
Virginia City, Montana 

Dear Mr. Jones: 
You have requested my opinion as 

to whether it is the duty of the 
County Attorney to appear and de
fend the county commissioners when 
they have been sued in their indi
vidual capacity for damages result
ing from an election contest. You 
ask the further question whether 
the commissioners may e m p loy 
special counsel at county expense to 
defend them in the event the Coun
ty Attorney does not act. 

You have stated that certain coun
ty commissioners acting in their of
ficial capacity by order of the court 
conducted a recount of ballots cast 
in the 1954 elections. During the re
count certain ballots were disregard
ed changing the presumed winner of 
the sheriff's office in your county. 
At a subsequent election contest, the 
presumed loser of the election was 
declared the winner as a result of 
tampered ballots and through the 
use of original tally books. The win
ner of the contest brought this action 
against the county commissioners 
and others in their individual cap
acity. 

The Board of County Commission
ers is cha"ged by law with the duty 
of conducting the recount 

Section 23-1801, RC.M., 1947, 
states in part: 

"The board of county commis
sioners of each county is ex
officio a board of county canvas
sers for the county, ... " 

Section 23-2301, RC.M., 1947, 
sta tes in part: 

"Any unsuccessful candidate for 
any public office at any general or 
special election, or at any munici
pal election, may within five days 
after the canvass of the election 
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returns by the board or body 
charged by law with the duty of 
canvassing such election returns, 
apply to the district court of the 
county in which said election is 
held, or to any judge thereof, for 
an order directed to such board 
to make a recount of the votes 
cast at such election, in any or all 
of the election precincts wherein 
the election was held, as herein
after provided . . . the court or 
judge shall make an order ad
dressed to the said board of coun
ty canvassers, requiring them at 
the time and place fixed by said 
order, which time shall be not 
more than five days from the 
making of such order to reas
semble and reconvene as a can
vassing board, and to recount the 
ballots cast at said election pre
cinct or precincts of which com
plaint is made as in said order 
specified." 

The question then arises, is it the 
duty of the 'County Attorney to de
fend the Board charged by law to 
conduct the recount when the mem
bers of that Board are the individual 
defendants in a damage action al
leging fraud and conspiracy in the 
recount? 

The precise question has not been 
litigated. Generally speaking the 
County Attorney must defend all 
actions in which the state or county 
is beneficially interested. The de
fendants in the action referred to are 
defendants by virtue of the fact that, 
by law, it was their duty, as county 
commissioners, to conduct a recount 
of the ballots cast for sheriff in the 
1954 election. It is in the interest of 
the county and its citizens that the 
commissioners perform their legal 
duties. It is only by the performance 
of this duty that the commissioners 
have subjected themselves to this 
suit. 

It is therefore my opinion that the 
County Attorney should defend the 
Board of County Commissioners in 
actions brought against them for the 
performance of their official func
tions. 

It is further my opinion that if the 
County Attorney is unable to serve 
as counselor is in any way dis-

qualified to serve, then the Board of 
County Commissioners may retain 
counsel for their defense, the ex
pense therefor to be borne by the 
county. 

Very truly yours, 
ARNOLD H. OLSEN, 
Attorney General. 

Opinion No. 53 

Official Bonds of City and Town 
Officials - Liability of Sureties 

on Official Bonds 

HELD: 1. Official bonds of all 
appointive or elective city or town 
officials must be term bonds and a 
new bond must be filed on re-elec
tion or re-appointment. Continua
tion certificates of initial bonds may 
be used and filed, providing such 
certificates meet all the require
ments of the initial bond of the of
ficer. 

2. The liability of a surety of a 
town or city official appointed for 
an indefinite term is limited to the 
penal sum of the bond, notwith
standing the fact such official con
tinues in office for many years, by 
virtue of his original appointment, 
during which time annual premiums 
are paid. 

December 30. 1955 

Mr. R. E. Towle 
State Examiner 
Helena, Montana 

Dear Mr. Towle: 

You have requested my opinion 
concerning the type of bonds which 
are legally proper for elected and 
appointed officials of cities and 
towns. You advise me that city of
ficials elected and appointed for 
specific terms have filed continua
tion certificates of term bonds and 
you ask if this is the proper pro
cedure. 

The purpose of an official bond is 
to give recourse against the sureties 
if the public officer does not dis
charge his trust. Section 6-306 
R.C.M., 1947, defines the provisions 
of an official bond and states in 
part: 
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