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" No one would seriously 
contend that the payment by the 
day of a person for services ren
dered is any less a compensation 
for the services than a salary or 
a definite sum per month or year 
would be." 

It is therefore my opinion that the 
per diem allowance of the appointive 
members of the Board of Hail Insur
ance is an emolument within the 
meaning of Section 31, Article V of 
the Montana Constitution. 

It is further my opinion that the 
appointed members of the Board of 
Hail Insurance may not have their 
per diem allowance increased dur
ing their appointive term of office 
as such increase would constitute an 
increase in the emolument of the of
fice and be in violation of Section 
31, Article V of the Montana Con
stitution. 

Very truly yours, 
ARNOLD H. OLSEN, 
Attorney General. 

Opinion No. 48 

Motels - Licensing - Public Health 

HELD: Motels are included with
in the definition of "tourist camps" 
contained in Section 69-112, RC.M., 
1947, and must be licensed in accord
ance with the provisions of Section 
69-114, RC.M., 1947. 

December 23, 1955. 

Dr. G. D. Carlyle Thompson 
Executive Officer 
State Board of Health 
Helena, Montana 

Dear Dr. Thompson: 

You have requested my OpInIOn 
as to whether or not motels are in
cluded within the terms of Section 
69-112, RC.M., 1947, and as a con
sequence are subject to the license 
requirements of Section 69-114, R C. 
M., 1947. The sections are herein 
set forth: 

"69-112. Tourist Camp Ground 
Defined. The term, tourist camp 
ground, as used in this act, shall 
include and mean any tract or par-

cel of land owned, maintained or 
used for public camping, primar
ily by automobile tourists whether 
the same shall be owned, used or 
maintained by any person, per
sons, co-partnership, firm or cor
poration upon which tract of land 
persons may camp or secure cab
ins or tents, either free of charge 
or by the payment of a fee, and 
whenever the words, tourist camp 
ground, are used in this act they 
shall be construed to mean a tour
ist camp ground as herein de
scribed and defined." 

"69-114. License for Tourist 
Camp Ground - Fee - Sanitation 
Required. It shall be unlawful 
for any person, persons, co-part
nership, firm or corporation to 
conduct a tourist camp ground 
without having a license issued by 
the state board of health of Mon
tana. Licenses shall be furnished 
upon request for that purpose. An 
annual fee of two dollars ($2.00) 
shall be required for each license. 
Licenses shall be made to expire 
on the last day of December of the 
current year in which they are is
sued. No license shall be issued 
to any tourist camp ground that 
is conducted in a grossly unsani
tary manner." 
You have stated that a prospective 

licensee has refused to obtain a li
cense on the grounds that motels are 
the same as hotels which are not 
subject to the license section. 

Section 69-112, supra, is a compre
hensive definition including all tour
ist camps, motor courts and similar 
public places which do not provide 
the same services of a hotel, such as 
dining room service, etc. These busi
nesses are primarily conveniences 
for the motor traveling public. The 
term "motel" is synonymous with 
the term "motor court". A motor 
court is the modern development of 
the tourist camp contemplated by 
the 1929 Legislature, which enacted 
the above section. 

The distinction between motel and 
hotel has been considered only by 
the New York courts, and the results 
therein have been inconclusive of 
the question here involved. Von 
Der Heide v. Zoning Bd. of App. of 
Town of Somer, Westchester Coun
ty, 123 N.Y.S. (2d) 726, 730, 204 
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Misc. 746; Maturi v. Balint, 130 
N.Y.S. (2d) 122, 123, 283 App. Div. 
624. 

The distinction is of little conse
quence, for even if the refined motor 
court i.e. motel, can be considered 
to have reached or graduated into 
the hotel classification, it ha~ not, 
by so doing, necessarily lost its char
acteristics as a tourist camp. On the 
other hand, the motel must comply 
with the health requirements not 
only of tourist camps but also of 
hotels. 

It is therefore my opinion that a 
motel is within the definition of 
"tourist camp" as contained in Sec
tion 69-112, RC.M., 1947, and is sub
ject to the licensing provisions of 
Section 69-114, RC.M., 1947. 

Very truly yours, 
ARNOLD H. OLSEN, 
Attorney General. 

Opinion No. 49 

Montana State Hospital - Home for 
Senile Aged Patients - Mental 

Incompetents - Transfers 

HELD: 1. The supervision of any 
person originally confined to the 
Montana State Hospital at Warm 
Springs, Montana, and later trans
ferred to the Home for the Senile 
Aged, vests in the Superintendent 
of the Montana State Hospital at 
Warm Springs. 

2. Should a person be originally 
committed to the Montana State 
Hospital at Warm Springs, Montana, 
and later transferred to the Home 
for the Senile Aged at Lewistown, 
Montana. the status of the person is 
not the status of a person on parole, 
but is merely that of a person who 
has been transferred from one de
partment of the State of Montana 
to another department of the Siate 
of Montana. It is therefore not nec
essary to secure additional orders of 
commitment should this person again 
revert to such a state of mind that 
it is necessary for the subject to be 
readmitted to the Montana State 
Hospital at Warm Springs, Montana. 

December 27, 1955. 

Robert J. Spratt, M.D. 
Superintendent 
Montana State Hospital 
Warm Springs, Montana 

Dear Mr. Spratt: 

You have submitted the following 
to my office for an official opinion: 

"Since October, 1952, patients at 
the Montana State Hospital have 
been transferred to the Home for 
the Senile Aged at Lewistown, 
Montana. All of the transfers have 
been declared mentally incompe
tent, through Court action, a~d 
were under Court Order commlt
ting them to the Montana State 
Hospital, and have never been re
stored to capacity by Courts, nor 
formally discharged by the Board 
for the Insane. The question now 
presents itself as to the status of 
those transferred to the Home for 
the Senile Aged, and who are later 
readmitted to the Hospital from 
the Home for the Senile Aged." 

The specific question involved is 
whether or not it is necessary for 
a new Court Order of Confinement 
to be made when a patient has been 
transferred to the Montana State 
Home for the Senile Aged under the 
provisions of Section 38-1101, RC.M., 
1947, as enacted by Section 13, Chap
ter 206, Laws of 1949. It is partially 
questioned as to whether or not they 
are automatically discharged after 
spending two (2) years at the Home 
for the Senile Aged, under the pro
visions of Section 1. Chapter 149, 
Laws of 1953, and Section 12, Chap
ter 206, Laws of 1949. 

Section 38-1108, RC.M., 1947, as 
enacted by Section 13, Chapter 206, 
Laws of 1949, provides: 

"Transfer of Patients From 
State Hospital to Home. The su
perintendent of the hospital at 
Warm Springs, Montana, is author
ized to have examinations of the 
patients at that institution made 
by competent doctors for the pur
pose of ascertaining whether some 
patients now in confinement there 
should be transferred to the home, 
and if as a result of such exam
inations any persons are found to 
be senile, the state board of ex-
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