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makes it the duty of the board of 
county commissioners to set the ap
praised value at the fair market 
value, and any sale made at less 
than the fair market value is in vio
lation of the duty of the commission
ers to secure for the county the best 
possible price. 

It is therefore my opinion that the 
board of county commissioners need 
not reappraise property before sell
ing it at private sale, but must offer 
any tract of tax deed land at public 
sale after any reappraisal before of
fering it for private sale at that 
price. 

It is further my opinion that the 
board of county commissioners is 
under a duty to reappraise tax deed 
property whenever the appraised 
value does not reflect the fair mar
ket value. 

Your third question concerns sales 
of tax deed property under Section 
16-1009, RC.M., 1947. 

Chapter 171, Laws of 1941. re
pealed Chapter 181, Laws of 1939, 
which specifically provided that 
property of a value of less than 
$100.00 was not subject to the usual 
provisions for sale of tax deed prop
erty, but must be sold under the 
provisions of Section 16-1009, supra. 
Chapter 181, by its own terms. ap
plied only to tax deed property of 
a value of more than $100.00. Chap
ter 171, supra, which repealed Chap
ter 181, provided for public sale: 
"Whenever the county has acquired 
any land by tax deed, ... " (Section 
1, Chapter 171.) Section 8 of Chan
ter 171, provided that Section 16-1009 
should apply only to: " ... property 
belongine- to the county of the value 
of less than fifty dollars ($50.00) 
and property of the county acquired 
by means other than by tax 
deed ... " 

There is a seeming inconsistency 
between these two sections of the 
same act. Under the rules of statu
tory construction, they must be read 
together and harmonized, if possi
ble. (State v. Board of Commission
ers of Cascade County, 89 Mont. 37, 
296 Pac. 1.) Although Section 84-
4197, (Section 8. Chapter 171) per
mits sale of land of less than $50.00 
in value under Section 16-1009, su
pra, Section 84-4190, (Section 1, 

Chapter 171, as amended) requires 
that any land acquired by tax deed 
be offered at public sale. \ 

It was evidently the intention of 
the legislature in enacting these two 
provisions in the same act to require 
that all land be offered at I?ublic 
sale at least once. Land whlch is 
not sold at such public sale may then 
be sold under the provisions of Sec
tion 16-1009, supra, if its value is less 
than $50.00. 

It is therefore my opinion that the 
provisions of Section 16-1009. RC.M .• 
1947, apply only to those tax deed 
properties which have a value of less 
than fifty dollars ($50.00) and have 
been offered at least once at public 
auction under the provisions of Sec
tion 84-4190, RC.M., 1947. 

Very truly yours, 
ARNOLD H. OLSEN, 
A ttorney General. 

Opinion No. 45 

Fish and Game Commission - Costs 
of Prosecution-Hospital and Med

ical Expenses-Fish and Game 
Law Violators 

HELD: The hospital and medical 
expenses of a convicted violator of 
the Fish and Game laws serving sen
tence in lieu of fine are not proper 
charges against the Fish and Game 
fund as costs of prosecution. 

December 20, 1955. 

Mr. W. J. Everin, Deputy Director 
Department of Fish and Game 
Sam W. Mitchell Building 
Helena, Montana 

Dear Mr. Everin: 

You have requested my OpInlOn 
as to whether it is proper to charge 
the Fish and Game fund for the hos
pitalization and medical expenses of 
a prisoner incarcerated in county jail 
after conviction for violation of the 
Fish and Game laws in Montana. 
You advise that the prisoner was 
hospitalized by the county authori
ties while he was serving out his fine 
in lieu of payment therefor. 
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If any authority exists for the pay
ment of such expenses, it is con
tained in Section 26-1002, R.C.M., 
1947, herein set forth: 

"Payment Of Cost Bill To Coun
ty Wherein Costs Were Incurred. 
In all cases where there is a prose
cution for the violation of fish and 
game laws, and costs have been in
curred therein, a cost bill shall be 
prepared, including the cost of 
board of prisoners, and presented 
to the state board of examiners, 
and if by them allowed, the state 
treasurer shall thereupon pay the 
same out of the state game and 
fish fund to the county treasurer 
of the county wherein such costs 
were incurred." 

If the expense claimed is regular, it 
must be considered a proper part of 
the cost bill for criminal prosecu
tions. The section above states that 
the costs incurred in the prosecution, 
and in addition, the board of prison
ers shall be paid from the fish and 
game fund after being -allowed by 
the State Board of Examiners. 

The law is well settled that the 
state is not liable for costs in any 
action, civil or criminal, except 
where specifically authorized by 
statute, further that the statute is 
subject to the most narrow and strict 
interpretation. 20 C.J.S. 688. § 442; 
State v. Amsden, 86 Or, 55, 167 Pac. 
1014. 

The question then arises is this ex
pense a proper one to be taxed as a 
cost of prosecution. Generally speak
ing, a cost bill in criminal cases in
cludes any legal and proper costs of 
prosecution and trial after filing of 
the information (complaint), includ
ing the costs and expenses of inves
tigation and production of evidence. 

Rosebud County v. Flinn, 109 
Mont. 537, 541, 98 Pac. (2d) 330. 

The term prosecution includes all 
steps from the filing of the infor
mation until the judgment is ren
dered. 

The hospitalization and medical 
expenses are not a cost of prosecu
tion, either by statute or otherwise. 

Therefore it is my opinion that the 
hospital and medical expenses of a 
convicted violator of the Fish and 

Game laws serving sentence in lieu 
of fine are not proper charges 
against the Fish and Game fund as 
costs of prosecution. 

Very truly yours, 
ARNOLD H. OLSEN, 
Attorney General. 

Opinion No. 46 

Police Officers-Constitution-Hours 
of Work - Minimum Wage 

Statute - Emergency 

HELD: 1. A police officer may 
not be compelled to serve in excess 
of eight consecutive hours in any 
twenty-four hour period on non
emergency duty unless he is com
pensated by overtime pay. 

2. Supervision of crowds at bas
ketball games and direction of traf
fic thereafter does not constitute an 
emergency which would require a 
police officer to be called to duty in 
excess of his regular eight hours of 
service. 

December 20, 1955. 

Mr. John C. Harrison 
County Attorney 
Lewis and Clark County 
Helena, Montana 

Dear Mr. Harrison: 

This will acknowledge your letter 
of August 17, 1955, wherein you re
quested my opinion on the following 
questions: 

1. Maya police officer be com
pelled to serve in excess of eight 
consecutive hours in any twenty
four hour period for any reason 
not constituting an emergency? 

2. Does supervision of crowds 
at basketball games and direction 
of traffic thereafter constitute an 
emergency which would require a 
poHce officer to be called to duty 
in excess of his regular eight hours 
of service? 

In answer to your first question, 
I refer you to Section 4, Article 
XVIII of the Constitution of the 
State of Montana wherein it is writ
ten: 
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