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tionally granted to the executive 
branch. (See 89 A.L.R. 1518, 1519, 
and cases cited.) 

The rule has been stated in Mon
tana in this manner: 

"The general rule, applicable 
here is that, when a statute of this 
character is repealed without a 
saving clause, it must be consid
ered, except as to proceedings past 
and closed, as if it had never ex
isted . . ." (emphasis supplied.) 
(First National Bank vs. Barto, et 
aI., 72 Mont. 437, 233 Pac. 963.) 

It is therefore my opinion that in 
a case where judgment of conviction 
was pronounced prior to July 1, 1955, 
and the case was not appealed with
in the time allowed by law, the judg
ment is final, and is not affected by 
the repeal of Sections 32-1107 and 
32-1108, supra. No such conviction 
may be set aside, and no fine may 
be returned or driver's license re
stored. 

A different situa,tion is involved 
in those cases in which a judgment 
of conviction was appealed within 
the time allowed by law. A number 
of such cases have been called to 
my attention, and are now pending 
in the district courts of the state. 
Since each such case involves a dif
ferent set of facts, with possibly dif
ferent legal consequences, no gen
eral principle may be laid down. 
Further, it would not be proper for 
this office to attempt to decide legal 
questions which are presently before 
the courts. 

It is therefore my opinion that all 
appeals from judgments of convic
tion upon chal'ges of dl'iving while 
intoxicated under Sections 32-1107 
and 32-1108, RC.M., 1947. should be 
prosecuted to judgment in the dis
trict courts. 

Very truly yours, 
ARNOLD H. OLSEN, 
Attorney General. 

Opinion No, 43 

County Attorney-Soil Conservation 
Districts, Legal Counsel for

Attorney General 

HELD: Soil conservation district 

supervisors may, under Section 76-
107, RC.M., 1947, call upon the At
torney General for legal services and 
the Attorney General may, under 
Sections 82-401 and 16-3101, RC.M., 
1947, direct county attorneys to fur
nish such assistance. Soil (;Qnserva
tion district supervisors can hire pri
vate counsel, which counsel can be 
empowered by the Attorney General 
to act as special Assistant Attorneys 
General. 

December 15, 1955. 

Mr. Don L. Hunter, Secretary 
Roosevelt County Soil Conservation 

District 
Culbertson, Montana 

Dear Mr. Hunter: 

You have submitted the following 
question for my attention: 

"Must a County Attorney fur
nish free legal counsel for Soil 
Conservation Districts?" 

In answering this question we 
must first look at the pertinent pro
visions of the State Soil Conserva
tion Districts' laws which are found 
in Title 76, Chapter 1, RC.M. Sec
tion 76-104, RC.M., 1947, referring 
to the State Soil Conservation com
mittee -provides in part as follows: 

" . . . The committee may call 
upon the state for such legal serv
ices as it may require, or may em
ploy its own counsel and legal 
staff ... " 

Section 76-107, RC.M., 1947, in re
ferring to the supervisors of the var
ious soil conservation districts pro
vides, as applicable, that: 

" . . . The supervisors may call 
upon the attorney general of the 
state for such legal services as 
they may require, or may employ 
their own counsel and legal 
staff ... " 

Article VII, Section 1 of the Con
stitution of Montana provides in part 
that the Attorney General shall: 
" . . . perform such duties as are 
prescribed in this constitution and 
by the laws of the state . . . " Ar
ticle VIII, Section 19 of the Montana 
Constitution, states that the County 
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Attorneys must: " ... perform such 
duties as may be ,required by 
law ... " The duties of the County 
Attorney are further defined in Sec
tion 16-3101, RC.M., 1947, and sub
sections six and eight of that section 
state that the County Attorney must: 
" ... perform such duties as may be 
required by law ... " The duties 
of the County Attorney are further 
defined in Section 16-3101, RC.M., 
1947, and sub-sections six and eight 
of that section state that the County 
Attorney must: 

"(6) Give when required. and 
without fee, his opinion in writing 
to the county, district, and town
ship officers, on matters relating 
to the duties of their respective 
offices; 

(8) When ordered or directed 
by the attorney general so to do, 
to promptly institute and diligent
ly prosecute in the proper court, 
and in the name of the state of 
Montana, any criminal or civil ac
tion or special proceeding, it be
ing hereby declared that the su
pervisory powers granted to the 
attorney general by section 82-
401 (5). include the power to order 
and direct said county attorneys 
in all matters pertaining to the 
duties of their office." 

Title 76, Cha.pter 1, RC.M., 1947, 
does not contain specific language 
concerning the responsibility of a 
County Attorney to furnish legal 
services to soil conservation district 
suoervisors. It does, however, spe
cifically state that such supervisors 
may call upon the Attorney General 
for legal advice and assistance and 
under Sections 82-401, sub-section 5, 
and 16-3101, supra, the Attorney 
General may direct the County At
torney to assist soil conservation dis
trict supervisors. 

22 Reports and Official Opinions 
of the Attorney General 66, No. 28, 
states that: 

"The Board of Supervisors of a 
soil conservation district has au
thority to employ legal counsel to 
represent the district in litigation." 

As a practical matter many state 
boards and commissions employ 
counsel with the approval of the At
torney General to conduct litigation. 

Such action is necessary in view of 
the ever-increasing tendency of the 
state legislature to enact provisions 
stating that the state, the Attorney 
General, or the County Attorneys 
are to furnish legal services for a 
new board or commission without 
increasing the appropriation to per
mit hiring additional attorneys to 
assist in performing this work. 

It is therefore my opinion that 
soil conservation district supervisors 
may, under Section 76-107, RC.M., 
1947, call upon the Attorney Gen
eral for legal services and the At
torney General may, under Sections 
82-401, RC.M., 1947, and 16-3101, 
RC.M., 1947, direct county attorneys 
to furnish such assistance. It is fur
ther my opinion that soil conserva
tion district supervisors can hire 
private counsel which counsel can 
be empowered by the Attorney Gen
eral to act as Special Assistant At
torneys General. 

Very truly yours, 
ARNOLD H. OLSEN, 
A ttorney General. 

Opinion No. 44 

Taxation-Tax Deed Lands-Public 
and Private Sales of Tax 

Deed Lands 

HELD: 1. A Board of County 
Commissioners may not sell proper
ty acquired by tax deed after reap
praisal without first readvertising 
the property for sale at public auc
tion. 

2. There cannot be a private sale 
of tax deed lands unless the property 
so sold has previoulsy been offered 
for sale at public auction at the same 
appraised price. 

3. It is the duty of the board of 
county commissioners to set the ap
praised value to tax deed lands at 
the fair market value, and anv sale 
made at less than the fair market 
value is in violation of the duty of 
the commissioners to secure for the 
county ,the best possible price. 

4. A board of county commission
ers need not reappraise property be
fore selling it at private sale, but 
must offer any tract of tax deed land 
at public sale after any reappraisal 
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