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certificate he must furnish a bond 
before receiving the redemption 
money." 

Since there is no statutory'require
ment for the bond, it would appear 
that any form of bond acceptable to 
the treasurer or the county as the 
case may be, would be a proper 
bond. The bond would be necessary 
for protection of the county only if 
the money had been placed in the 
county treasury by an outgoing 
treasurer, as outlined above. 

It is therefore my opinion that any 
form of bond acceptable to the party 
to be indemnified, either the treas
urer or the county, would be proper. 

Your third question is answered 
by what has 'already been said. Since 
the redemption monies are never 
county funds, a claim need not be 
made. In 13, Report and Official 
Opinions of the Attorney General 
184, it was said: 

"Moneys paid to a County Treas
urer for redemption of property 
from a certificate of sale which has 
been -assigned to an individual are 
not county funds and the right of 
the person entitled to receive them 
does not constitute a claim against 
the county. No claim therefor 
need be filed with the Board of 
County Commissioners and be ap
proved by the Board as a condi
tion precedent to its payment by 
the County Treasurer. Such funds 
are trust funds and need not be 
paid by warrants but may be paid 
In specie or by treasurer's check if 
he has deposited them in a bank in 
a separate fund." 

It is therefure my opinion that no 
claim need be made for payment of 
redemption monies by the party en
titled to the monies. 

The answer to your fourth ques
tion is substantially the same as the 
answer ,to the first-it is for the 
treasurer to determine whether a 
person is the holder of a lost tax sale 
certificate, basing his judgment upon 
the evidence presented to him by the 
claimant. 

Very truly.Yours, 
ARNOLD H. OLSEN, 
Attorney General. 

Opinion No. 42 

Driving While Intoxicated-Statutes, 
Repeal of-Abatement of Actions 

HELD: 1. Sections 32-1107 and 
32-1108, RC.M., 1947, were not re
pealed until July 1, 1955, and those 
sections were in full force and ef
fect during the period from March 
10, 1955, until July 1, 1955. There 
was no hiatus or -gap in time during 
which there was not a valid law in 
Montana governing the driving of a 
motor vehicle while intoxicated. 

2. In a case where judgment of 
conviction was pronounced prior to 
July 1, 1955, and the case was not 
appealed within the time allowed by 
law, the judgment is final, and is not 
affected by the repeal of Sections 
32-1107 and 32-1108, RC.M., 1947. 
No such conviction may be set aside, 
and no fine may be returned or driv
er's license restored. 

3. All pending aopeals from judg
ments of conviction upon charges of 
driving while intoxicated under Sec
tions 32-1107 and 32-1108, R.C.M., 
1947, should be prosecuted to judg
ment in the District Courts. 

December 6, 1955. 

Mr. Gordon T. White 
County Attorney 
Valley County 
Glasgow, Montana 

Dear Mr. White: 
You have requested my opinion 

on several questions raised by the 
enactment of Chapter 263, Laws of 
1955, known 'as the "Montana Uni
form Act Regulating Traffic on 
Highways." This chapter repealed 
more than thirty-five existing stat
utes regulating ~ighway traffic, and 
repIaced them WIth a complete codi
fication in one hundred fifty-nine 
(159) sections. 

Your first question is as follows: 
Were sections 32-1107 and 32-

1108, RC.M., 1947, in fact repealed 
on March 10, 1955, the date of ap
proval of Chapter 263, Laws of 
1955, by the Governor, thereby 
leaving a hiatus or gap in time 
when there was no valid law in 
Montana governing the driving of 
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a motor vehicle while intoxicated, 
due to the fact that Chapter 263 
was not effective until July 1, 
1955? 

Section 158 of Chapter 263, supra, 
is the repealing clause, and provides: 

"Section 158. Repeal. That sec
tions 32-107, RevIsed Codes of 
Montana, 1947, as amended by sec
tion I, chapter 94, laws of 1949, 
31-108, Revised Codes of Montana, 
1947, as amended by section 1, 
chapter 118. laws of 1949, 31-109, 
32-801, 32-802, 32-803, 32-804, 32-
805, 32-806, 32-1011, 32-1015, 32-
1017, 32-1101, 32-1102, 32-1103. Re
vised Codes of Montana, 1947, as 
amended by section 1, chapter 
70, laws of 1949, 32-1104, 32-1105, 
32-1106, 32-1107, 32-1108, 32-1109, 
32-1111, 32-1132, 32-1133, 32-1134, 
32-1135, 32-1136, 32-1137, 32-1138, 
32-1139, 32-1140, 32-1141, 32-1142, 
32-1146, 32-1611, 32-1612. 69-1913, 
69-915, Revised Codes of Montana, 
1947, and all acts and parts of acts 
in conflict herewith are hereby re
pealed." (emphasis supplied.) 

Section 159, of Chapter 263, supra, 
provides for the time of taking ef
fect: 

"Section 159. Time of Taking 
Effect. This act shall be in full 
force and effect from and after 
July 1, 1955." 

The act was approved by the Gov
ernor on March 10. 1955. 

It is a fundamental principle of 
law that all portions of an act, the 
repealing clauses as well as the con
structive provisions, take effect at 
the same time unless there is a posi
tive command within the act Itself 
that they take effect at different 
dates. No such positive command 
appears in Chapter 263, supra. Only 
one effective date is specified, and 
that date is July 1, 1955. The rule 
of law in such cases was concisely 
stated in Board of Education of Og
den vs. Hunter, 48 Utah 373, 159 Pac. 
1019: 

"The law is also well settled that 
in case a statute is made effective 
only from a future date, but, in 
terms repeals the former law upon 
the subject, the repealing clause 
becomes effective only at the time 
the statute goes into effect ... " 

Other cases to the same effect are 
State vs. Paul, 87 Wash. 83, 151 Pac. 
114; State vs. Williams, 173 Ind. 414, 
90 N.E. 754; Grant vs. Alpena, 107 
Mich. 335, 65 N.W. 230; State vs. 
Edwards, 136 Mo. 360, 38 S.W. 73; 
Schneider vs. Hussey, 2 Ida. 8, 1 Pac. 
343; Ex Parte Ah Pah, 34 Nev. 283, 
119 Pac. 771; Atkinson vs. N.P. Ry. 
Co., 53 Wash. 673, 102 Pac. 876; 
Walker vs. Lanning, 74 Wash. 253, 
133 Pac. 462. 

The principle has also been en
dorsed in Montana in the cases of 
In re McDonald, 49 Mont. 454, 143 
Pac. 947, and State ex reI. Hay vs. 
Anderson, 49 Mont. 387, 142 Pac. 210. 

It is therefore my opinion that 
Sections 32-1107 and 32-1108, R.C.M., 
1947, were not repealed until July 1, 
1955, and that those sections were 
in full force and effect during the 
period from March 10, 1955, until 
July 1, 1955. There was no hiatus 
or gap in time during which there 
was not a valid law in Montana gov
erning the driving of a motor vehicle 
while intoxicated. 

You have also asked whether rec
ords of convictions should be ex
punged, fines remitted, and drivers' 
licenses restored in those cases 
where persons were convicted of 
driving while intoxicated during the 
period March 10, 1955, to July 1, 
1955. 

Since there was a valid law which 
governed driving while intoxicated 
during the period mentioned, convic
tions secured under that law were 
regular and proper, and may not be 
set aside. However, a similar prob
lem is raised by the actual repeal 
of Sections 32-1107 and 32-1108, su
pra, on July 1, 1955. It has been 
contended that such a repeal of a 
penal statute without a clause spe
cifically saving all pending prosecu
tions immediately abates all actions 
then pending, including those on ap
peal, and discharges all judgments 
of convictions secured under the law 
during its existence. The last of 
these contentions, that the repeal of 
a penal statute discharges all judg
ments of conviction secured under 
it, has never been given serious con
sideration by the courts. Such a dis
charge of judgments would amount 
to a legislative pardon, and an in
fringement of the power constitu-
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tionally granted to the executive 
branch. (See 89 A.L.R. 1518, 1519, 
and cases cited.) 

The rule has been stated in Mon
tana in this manner: 

"The general rule, applicable 
here is that, when a statute of this 
character is repealed without a 
saving clause, it must be consid
ered, except as to proceedings past 
and closed, as if it had never ex
isted . . ." (emphasis supplied.) 
(First National Bank vs. Barto, et 
aI., 72 Mont. 437, 233 Pac. 963.) 

It is therefore my opinion that in 
a case where judgment of conviction 
was pronounced prior to July 1, 1955, 
and the case was not appealed with
in the time allowed by law, the judg
ment is final, and is not affected by 
the repeal of Sections 32-1107 and 
32-1108, supra. No such conviction 
may be set aside, and no fine may 
be returned or driver's license re
stored. 

A different situa,tion is involved 
in those cases in which a judgment 
of conviction was appealed within 
the time allowed by law. A number 
of such cases have been called to 
my attention, and are now pending 
in the district courts of the state. 
Since each such case involves a dif
ferent set of facts, with possibly dif
ferent legal consequences, no gen
eral principle may be laid down. 
Further, it would not be proper for 
this office to attempt to decide legal 
questions which are presently before 
the courts. 

It is therefore my opinion that all 
appeals from judgments of convic
tion upon chal'ges of dl'iving while 
intoxicated under Sections 32-1107 
and 32-1108, RC.M., 1947. should be 
prosecuted to judgment in the dis
trict courts. 

Very truly yours, 
ARNOLD H. OLSEN, 
Attorney General. 

Opinion No, 43 

County Attorney-Soil Conservation 
Districts, Legal Counsel for

Attorney General 

HELD: Soil conservation district 

supervisors may, under Section 76-
107, RC.M., 1947, call upon the At
torney General for legal services and 
the Attorney General may, under 
Sections 82-401 and 16-3101, RC.M., 
1947, direct county attorneys to fur
nish such assistance. Soil (;Qnserva
tion district supervisors can hire pri
vate counsel, which counsel can be 
empowered by the Attorney General 
to act as special Assistant Attorneys 
General. 

December 15, 1955. 

Mr. Don L. Hunter, Secretary 
Roosevelt County Soil Conservation 

District 
Culbertson, Montana 

Dear Mr. Hunter: 

You have submitted the following 
question for my attention: 

"Must a County Attorney fur
nish free legal counsel for Soil 
Conservation Districts?" 

In answering this question we 
must first look at the pertinent pro
visions of the State Soil Conserva
tion Districts' laws which are found 
in Title 76, Chapter 1, RC.M. Sec
tion 76-104, RC.M., 1947, referring 
to the State Soil Conservation com
mittee -provides in part as follows: 

" . . . The committee may call 
upon the state for such legal serv
ices as it may require, or may em
ploy its own counsel and legal 
staff ... " 

Section 76-107, RC.M., 1947, in re
ferring to the supervisors of the var
ious soil conservation districts pro
vides, as applicable, that: 

" . . . The supervisors may call 
upon the attorney general of the 
state for such legal services as 
they may require, or may employ 
their own counsel and legal 
staff ... " 

Article VII, Section 1 of the Con
stitution of Montana provides in part 
that the Attorney General shall: 
" . . . perform such duties as are 
prescribed in this constitution and 
by the laws of the state . . . " Ar
ticle VIII, Section 19 of the Montana 
Constitution, states that the County 
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