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of additional indebtedness which 
may be incurred by such common 
school district. 

It is therefore my opinion that in 
determining the maximum amount 
for which a high school district may 
become indebted the proposed in
debtedness must be apportioned 
among the common school districts 
comprising the high school on a pro
portionate valuation basis. If such 
proposed indebtedness will result in 
anyone common school district's ex
ceeding five per cent of its valua
tion when the amount so appor
tioned is added to the outstanding 
indebtedness of the common school 
district, then the amount of the pro
posed indebtedness of the high 
school district which causes the com
mon school district to exceed five 
per cent of the value of the common 
school district is invalid. 

It is also my opinion that in de
termining the limitation of indebted
ness of a common school district, the 
proportionate share on a valuation 
basis of the outstanding indebted
ness of the high school district must 
be deducted from five per cent of 
the valuation of the common school 
district, and the amount remaining 
is the limit of additional indebted
ness which may be incurred by such 
common school districts. 

Very truly yours, 
ARNOLD H. OLSEN 
Attorney General 

Opinion No. 28 
Taxation - Inheritance Tax Liens. 

Constitutionality of 
HELD: The lien provided for by 

Section 91-4415, R.C.M., 1947, as 
amended by Chapter 16, Laws of 
1951, is valid and constitutional. 

Liens for unpaid inheritance taxes 
which were in existence at the time 
of passage of Chapter 16, Laws of 
1951, were not cut off by the passage 
of that act, and they remain in ex
istence until paid. 

July 19, 1955. 
Mr. H. W. Conrad, Jr. 
County Attorney 
Pondera County 
Conrad, Montana 

Dear Mr. Conrad: 

You have submitted the following 
set of facts for my opinion: 

An estate was probated in 1931, 
and inheritance taxes upon it de
termined to be due and payable 
in a certain amount. A portion 
of the taxes were paid, but the re
maining portion remains unpaid to 
this date. 

Based on these facts you have 
asked my opinion upon the fonow
ing questions: 

1. Is that portion of Section 91-
4415, R.C.M., 1947, providing that 
unpaid inheritance taxes shall re
main a lien upon the property for 
ten (10) years from the time of the 
death of the decedent unless soon
er paid, valid and constitutional? 

2. Is the lien upon the property 
in question still in existence? 

Section 91-4415, R.C.M., 1947, so 
far as it is pertinent here, reads: 

"When Payment Due-Lien Of 
Tax - Liability For Payment
Place Of Payment-Receipts-Re
ceipt Or Bond Required Before 
Final Accounting Allowed. All 
taxes imposed by this act shall be 
due and payable at the time of 
the death of the decedent, except 
as hereinafter provided; and every 
such tax shall be and remain a 
lien upon the property transferred 
for a period of ten years from the 
time of the death of the decedent 
unless sooner paid. and the person 
to whom the property is trans
ferred and the administrators, ex
ecutors, and trustees of every 
estate so transferred shall be per
sonally liable for such tax: until 
its payment ... " (EmphaSIS sup
plied) 

Prior to its amendment in 1951, 
(by Chapter 16, Laws of 195~) the 
section provided that the unpaId tax 
remained a lien upon the property 
until paid. It provided then, in part: 

"When Payment Due-Lien Of 
Tax - Liability For Payment
Place Of Payment-Receipts-Re
ceipt Or Bond Required Before 
Final Accounting Allowed. All 
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taxes imposed by this act shall be 
due and payable at the time of the 
death of the decedent, except as 
hereinafter provided; and every 
such tax shall be and remain a lien 
upon the property transferred un
til paid. and the person to whom 
the property is transferred and the 
administrators, executors, and 
trustees of every estate so trans
ferred shall be personally liable 
for such tax. until its payment ... " 
(Emphasis supplied) 

This particular provision of the 
statute has not been before our Su
preme Court since its amendment, 
but it had been considered in a num
ber of cases prior to 1951. (See, In 
Re. Powell's Estate, 110 Mont. 213, 
101 Pac. (2d) 54; In Re. Clark's 
Estate, 105 Mont. 401, 74 Pac. (2d) 
401.) Although the question of the 
constitutionality of the statute was 
not directly raised, the Supreme 
Court appeared to have had no 
doubt of its constitutionality. Since 
the 1951 amendment lessened its 
stringency, any objection to the 
present ten year lien would have 
applied with greater force to the 
previous lien, which was unlimited 
in time. 

There is no general constitutional 
objection to tax liens, including 
those which remain in existence un
til paid. Almost every American 
jurisdiction has a provision similar 
to Section 91-4415, supra, in its in
heritance tax act. A dilie;ent search 
reveals no case in which any such 
lien provision was held unconstitu
tional, or in which its constitution
ality was even seriously questioned. 
This is undoubtedly due to the gen
eral and long-understood policy of 
the law, that taxes and tax liens, be
ing absolutely essential to the op
eration of the government, are never 
extinguished except by payment, 
unless fundamental law dictates oth
erwise. This principle was stated 
very clearly in the case of Common
wealth v. Central Realty Co., 338 
Penn. 172, 12 Atl. (2d) 312: 

"State taxes stand on a differ
ent basis from local levies; the 
former are essential to the very 
'preservation' of the state itself 
(citing cases) . . . So far as gen
eral principles enter into the mat
ter, the basic interest of the sover-

eign authority requires the direct 
revenues of the commonwealth to 
be so guarded that no lien for state 
taxes shall be disturbed except by 
payment, unless some constitu
tional or statutory rule dictates 
otherwise." 

We have no constitutional or stat
utory provisions which reduce the 
scope of tax liens except those con
tained in the lien provisions them
selves. On the contrary, Section 39, 
Article V of the Montana Consti
tution, provides that: 

"No obligation or liability of any 
person, association or corporation, 
held or owned by the state, or any 
municipal corporation the rei n, 
shall ever be exchanged, trans
ferred, remitted, released or post
poned, or in any way diminished 
by the legislative assembly; nor 
shall such liability or obligation be 
extinguished except by the pay
ment thereof into the proper 
treasury." 

It is therefore my opinion that the 
lien provided for by Section 91-
4415, R.C.M., 1947, as amended by 
Chapter 16, Laws of 1951, is valid 
and constitutional. 

The answer to your second ques
tion depends upon whether or not 
the 1951 amendment (Chapter 16, 
Laws of 1951, supra) was intended 
to cut off existing liens at ten years. 
No such intention is expressed in 
the amending act, either expressly 
or by implication. 

The 1951 act would have to be 
given retroactive application if it 
were to cut off the previously ac
crued lien of the state, as any act 
which takes away or impairs vested 
rights acquired under existing laws 
is retroactive. (Butte and Superior 
Mining Co., v. McIntyre, 71 Mont. 
254, 229 Pac. 730.) 

Section 12-201, R.C.M., 1947, pro
vides that: 

"Laws, When Retroactive. No 
law contained in any of the codes 
or other statutes of Montana is 
retroactive . unless expressly so 
declared." 

Under this statute, the intent of 
the legislature that the act is to be 
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retroactive must be clearly ex
pressed, and must be gathered from 
the language of the act itself, and 
from no other source. (Mills v. State 
Board of Equalization, 97 Mont. 13, 
33 Pac. (2d) 563.) 

Since no intention to make the 
1951 amendment retroactive was ex
pressed in that act by the legisla
ture, it is not necessary to discuss 
the possible objections that would 
arise under Article V, Section 39, 
supra. It is clear from the words of 
the statute that the ten year lien 
requirement applies only to liabili
ties accruing after the passage of the 
act, and not to liens in existence at 
that time. 

It is therefore my opinion that 
liens for unpaid inheritance taxes, 
which were in existence at the time 
of passage of Chapter 16. Laws of 
1951, were not cut off by the passage 
of that act, and they remain in ex
istence until paid. 

Very truly yours, 
ARNOLD H. OLSEN 
Attorney General 

Opinion No. 29 

Taxation-Income Tax Amendment 
-Effect of Income Tax Amend

ment on Property Tax. 

HELD: Both Article XII, Section 
1 (a) and Article XII. Section 9 of 
the Montana Constitution are fully 
operative, and the adoption of Ar
ticle XII, Section 1 (a) did not limit 
the legislative power to levy the 
property tax referred to in Article 
XII, Section 9. 

July 20, 1955. 
Honorable J. S. Brenner, Chairman 
Special Joint Committee on Taxation 
Montana State Senate 
State Capitol Building 
Helena, Montana 
Dear Senator Brenner: 

This is in reply to your request of 
January 19, 1955, for an opinion 
upon the following question: 

In view of the provision of Ar
ticle XII, Section 1 (a) of the Con
stitution of Montana, authorizing 
the imposition of an income tax 

"for the purpose of replacing 
property taxes," and the fact that 
the Legislature has provided for 
the imposition of an income tax, 
may the property tax provided in 
Article XII, Section 9, be imposed? 

To answer this question it is nec-
essary to determine: first, whether 
there is a conflict between Article 
XII, Section 1 (a) and Article XII, 
Section 9; and, second, whether the 
legislature and the people, in pass
ing and approving Section 1 (a) of 
Article XII, intended any change in 
Section 9. 

All legal presumptions are against 
the existence of a conflict between 
two constitutional provisions. Con
stitutional provisions relating to the 
same subject, but making different 
provision concerning it, should be 
read together and reconciled. if pos
sible. (Hilger v. Moore, 56 Mont. 
146, 182 Pac. 477). In construing 
constitutional provisions, co u r t s 
must seek to harmonize the various 
sections and, if possible, give effect 
to all of them. (Martien v. Porter, 
68 Mont. 450. 219 Pac. 817; State v. 
Cooney, 70 Mont. 355, 225 Pac. 1007). 

No conflict exists between Sec
tions 1 (a) and 9 of Article XII un
less it is raised by the words "for 
the purpose of replacing property 
taxes" in Section 1 (a). These words 
can be taken to mean either that 
property taxes are to be completely 
excluded and replaced in toto by 
the income tax, or that property 
taxes are to be lowered by the 
amount of revenue raised by an in
come tax. The interpretation most 
in harmony with the established 
principles of construction is that the 
income tax is to replace property 
taxes only insofar as the income tax 
revenues permit the lowering of 
property taxes. In the years since 
the passage of the income tax 
amendment, the state property tax 
levy under Section 9 of Article XII 
has sometimes been authorized by 
the legislature and levied for the full 
authorized amount of two mills, 
sometimes less than two mills, and 
in many years it has been author
ized but not levied at all. 

Since there is no clear-cut incon
sistency between the provisions, the 
intent of the legislative assembly 
and the people must be looked to. 
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