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the written charges against the 
teacher and the hearing must be 
held within ten days after receipt 
of a request for a hearing. The 
charges made must be substantiated 
by evidence with the right in the 
teacher to refute the charges with 
evidence offered in defense. 

The hearing before the county 
superintendent, which is authorized 
under Section 75-1518, R.C.M., 1947, 
is in the nature of a review or an 
appeal. This was recognized in How
ard vs. Ireland, supra. Section 75-
1518, supra, authorizes an appeal 
from the decision of the county 
superintendent to the State Super
intendent of Public Instruction. This 
statute defines the record, which is 
certified to the State Superintend
ent, as a full, written statement of 
the facts, together with the testi
mony and the decision of the county 
superintendent. Therefore, it is the 
duty of the county superintendent 
to have made a complete steno
graphic transcript of all testimony 
and a copy of all papers and exhib
its used at the hearing. 

The fact that the hearing before 
the board and the appeals are before 
administrative officers precludes the 
application of judic.ial procedure 
and rules of evidence. However, the 
burden of substantiating the charges 
before the board is on the board, and 
the burden of proof on appeal is on 
the appellant. These conclusions are 
in accord with the 'general practice 
of the courts and may be used as 
guides in the proceedings before 
school authorities. 

It is therefore my opinion: 

1. A teacher or principal who has 
acquired a tenure right by virture of 
employment for three consecutive 
years may be deprived of this right 
only for legal cause. 

2. A school board in taking the 
right of tenure from a teacher must 
observe the following provisions of 
the law: 

a. The school board shall, on or 
before the 1st day of April, 
give notice in writing to the 
teacher that his (or her) serv
ices will not be required for 
the ensuing year. 

b. The school board, if requested 
by the teacher shall declare 
clearly and explicitly the spec
ific reason or reasons for the 
failure to re-employ s u c h 
teacher; 

c. The school board, if requested 
by the teacher, shall grant a 
hearing a reconsideration "of 
such dismissal" to such teach
er; 

d. The school board must hold 
such hearing and reconsider 
its action within ten days after 
receipt of such request. 

3. At the hearing before the 
board of trustees, evidence must be 
offered to substantiate the written 
charges with the right of cross ex
amination on the part of the teach
er and the teacher given the right 
to present evidence to refute the 
charges. 

4. On an appeal to the county 
superintendent, an additional oppor
tunity of presenting evidence with 
the right of cross examination is 
granted to both parties and a writ
ten decision on the part of the ooun
ty superintendent, which record may 
be used on an appeal to the State 
Superintendent of Public Instruction. 

Very truly yours, 
ARNOLD H. OLSEN 
Attorney General 

Opinion No. 27 

Schools and School Districts-
Bonds--Limits of Indebtedness 
of School Districts and High 

School Districts 

HELD: 1. In determining the 
maximum amount for which a high 
school district may become indebted, 
the proposed indebtedness must be 
apportioned among the common 
school districts com.prising the high 
school on a proportIonate valuation 
basis. If such proposed indebtedness 
will result in anyone common school 
district's exceeding five per cent of 
its valuation when the amount so 
apportioned is added to the out
standing indebtedness of the com
mon school district, then the amount 
of the proposed indebtedness of the 
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high school district which causes the 
common school district to exceed five 
per cent of the value of the common 
school district is invalid. . 

2. In determining the limitation 
of indebtedness of a common school 
district, the proportionate share on 
a valuation basis of the outstanding 
indebtedness of the high school dis
trict must be deducted from five per 
cent of the valuation of the common 
school district, and the amount re
maining is the limit of additional 
indebtedness which may be in
curred by such common school dis
tricts. 

July 13, 1955. 
Mr. Charles W. Jardine 
County Attorney 
Powder River County 
Broadus, Montana 
Dear Mr. Jardine: 

You have requested my OpInIOn 
as to whether the maximum amount 
a high school district may become 
indebted is five per cent of the valu
ation of the property of the high 
school district irrespective of the 
debt of any of the component 
common school districts. You have 
also asked if the common school 
district may 'become indebted to 
the full five per cent of the valu
ation of the property in the district 
when there is outstanding indebtod
ness incurred by the high school dis
trict of which the common school 
district is a part. 

In answering your questions it is 
first necessary to consider the three 
taxing units which may issue bonds 
for high schools. County bonds may 
be issued for the construction of 
county high schools as is provided 
in Section 75-4112, R.C.M., 1947. In 
Hamilton v. the Board of County 
Commissioners, 54 Mont. 301, 169 
Pac. 729, it was held that county 
bonds issued for the purpose of 
constructing a county high school 
are obligations of the entire coun
ty. In State ex reI. Henderson 
v. Dawson County, 87 Mont. 122,286 
Pac. 125, it was again recognized 
that bonds issued by a county for 
the construction of a county high 
school are county obligations and 
that a county in issuing such bonds 
lends the credit of the county for 
high school purposes. This case 
specifically stated that outstanding 

county high school bonds do not 
limit school districts in the incurring 
of indebtedness. There is no statutory 
method now for the establishment 
of county high schools. 

High school districts are estab
lished under the provisions of Chap
ter 46, Title 75, R.C.M., 1947, and a 
county may be divided into one or 
more high school districts. From 
your letter it appears that your 
county has been designated as one 
high school district. 

Section 6 of Article XIII of the 
Montana Constitution, limits the in
debtedness which may be incurred 
by school districts to five per cent 
of the value of the taxable value of 
the district. 

The procedure for issuing high 
school district bonds is the same as 
that for the issuance of school dis
trict bonds. Section 75-4604, R.C.M., 
1947, makes all the laws pertaining 
to the issuance of bonds by school 
districts applicable to the issuance 
of bonds by school districts. Section 
75-4603, R.C.M., 1947, states that the 
limitation for indebtedness for high 
school districts is not reduced by the 
indebtedness of the common school 
districts. In House v. School District 
No.4, 120. Mont. 319, 184 Pac. (2d) 
285, this provision was held consti
tutional. A contrary conclusion was 
reached in Rankin v. Love, 125 Mont. 
184, 232 Pac. (2d) 998. The rule that 
is now controlling was announced 
in Wright v. Browning High School 
District, 125 Mont. 495, 240 Pac. (2d) 
862, where the court held that high 
school districts have the authority 
to incur indebtedness so long as such 
indebtedness, w hen apportioned 
among common school districts in 
proportion to the assessed valuation 
of the property in each and this part 
added to the existing indebtedness 
of the common school districts re
spectively, did not bring the debt 
of ony of the latter in excess of the 
limit prescribed by Section 6, Article 
XIII of the Montana Constitution. 

The converse of the above rule is 
also true in determining the limita
tion of indebtedness of a common 
school district. In ascertaining the 
possible limit of indebtedness of a 
common school district the propor
tionate share of outstanding indebt
edness of the high school district 
must be deducted from the amount 
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of additional indebtedness which 
may be incurred by such common 
school district. 

It is therefore my opinion that in 
determining the maximum amount 
for which a high school district may 
become indebted the proposed in
debtedness must be apportioned 
among the common school districts 
comprising the high school on a pro
portionate valuation basis. If such 
proposed indebtedness will result in 
anyone common school district's ex
ceeding five per cent of its valua
tion when the amount so appor
tioned is added to the outstanding 
indebtedness of the common school 
district, then the amount of the pro
posed indebtedness of the high 
school district which causes the com
mon school district to exceed five 
per cent of the value of the common 
school district is invalid. 

It is also my opinion that in de
termining the limitation of indebted
ness of a common school district, the 
proportionate share on a valuation 
basis of the outstanding indebted
ness of the high school district must 
be deducted from five per cent of 
the valuation of the common school 
district, and the amount remaining 
is the limit of additional indebted
ness which may be incurred by such 
common school districts. 

Very truly yours, 
ARNOLD H. OLSEN 
Attorney General 

Opinion No. 28 
Taxation - Inheritance Tax Liens. 

Constitutionality of 
HELD: The lien provided for by 

Section 91-4415, R.C.M., 1947, as 
amended by Chapter 16, Laws of 
1951, is valid and constitutional. 

Liens for unpaid inheritance taxes 
which were in existence at the time 
of passage of Chapter 16, Laws of 
1951, were not cut off by the passage 
of that act, and they remain in ex
istence until paid. 

July 19, 1955. 
Mr. H. W. Conrad, Jr. 
County Attorney 
Pondera County 
Conrad, Montana 

Dear Mr. Conrad: 

You have submitted the following 
set of facts for my opinion: 

An estate was probated in 1931, 
and inheritance taxes upon it de
termined to be due and payable 
in a certain amount. A portion 
of the taxes were paid, but the re
maining portion remains unpaid to 
this date. 

Based on these facts you have 
asked my opinion upon the fonow
ing questions: 

1. Is that portion of Section 91-
4415, R.C.M., 1947, providing that 
unpaid inheritance taxes shall re
main a lien upon the property for 
ten (10) years from the time of the 
death of the decedent unless soon
er paid, valid and constitutional? 

2. Is the lien upon the property 
in question still in existence? 

Section 91-4415, R.C.M., 1947, so 
far as it is pertinent here, reads: 

"When Payment Due-Lien Of 
Tax - Liability For Payment
Place Of Payment-Receipts-Re
ceipt Or Bond Required Before 
Final Accounting Allowed. All 
taxes imposed by this act shall be 
due and payable at the time of 
the death of the decedent, except 
as hereinafter provided; and every 
such tax shall be and remain a 
lien upon the property transferred 
for a period of ten years from the 
time of the death of the decedent 
unless sooner paid. and the person 
to whom the property is trans
ferred and the administrators, ex
ecutors, and trustees of every 
estate so transferred shall be per
sonally liable for such tax: until 
its payment ... " (EmphaSIS sup
plied) 

Prior to its amendment in 1951, 
(by Chapter 16, Laws of 195~) the 
section provided that the unpaId tax 
remained a lien upon the property 
until paid. It provided then, in part: 

"When Payment Due-Lien Of 
Tax - Liability For Payment
Place Of Payment-Receipts-Re
ceipt Or Bond Required Before 
Final Accounting Allowed. All 
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