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OPINIONS OF THE ATTORNEY GENERAL
Opinion No. 24

Schools and School Districts-School
Trustees No Authority for
Six-Year High School.

Held: The trustees of a school
district do not have the power of
authority to establish and budget for
a six-year high school.

July 2, 1955
Mr. Chester L. Jones
County Attorney
Madison County
Virginia City, Montana
Dear Mr. Jones:
You have requested my OpinIOn
as to whether a school district has
the authority to establish and budget for a six-year high school.
In answering your question it is
necessary to consider the limited
power of the trustees of the school
district. In McNair v. School District No.1, 87 Mont. 423, 288 Pac.
188, our Supreme Court said:
" ... The board of trustees, therefore, constitutes the board of directors and managing officers of the
corporation, and may exercise only
those powers eXipressly conferred.
The statute granting power must
be regarded both as a grant and a
limitation upon the powers of the
board . . ."
From the above quoted it is apparent that the officers of the school
district are limited to express statutory provisions in the administration of the schools of the districts.
Section 75-4101, R.C.M., 1947, defines a high school as an integral
unit of the public school system
which comprises one or more of the
grades of school work between the
elementary school and the institution
of higher education. A junior high
school is defined in Section 75-4102,
R.C.M., 1947, as a public school which
comprises work of the seventh,
eighth and ninth grades of the school
system. In your question you ask
if a school can be established which

will include all of the grades of a
high school and in addition the
seventh and eighth grades which are
elementary grades. As the trustees
have limited powers and the statutes
authorize high schools, junior high
schools and elementary schools, the
proposed school does not fit in any
one of the three. The High School
Budget Act has application to all
districts maintaining high schools
and all county high schools. When
a junior high school is established,
the high school budget supports the
educational costs of all high school
pupils in the junior high school.
There is no statutory provision for
the adoption by the trustees of an
independent budget for the junior
high school. Also, the legislature has
not authorized a school comprising
the last six grades of work and in
the absence of a statute authorizing
such a new school, the doubt must be
resolved against the power to establish such a school with an independent budget.
It is therefore my opinion that the
trustees of a school district do not
have the power of authority to establish and budget for a six-year
high school.

Very truly yours,
ARNOLD H. OLSEN
Attorney General
Opinion No. 25
Elections - Special Elections
Concerning Fluoridation of water
Supply - State Board of Health

Held: The question of controlled
fluoridation of public water supplies
may be submitted by referendum to
the people of a municipality.

July 5, 1955
Dr. G. D. Carlyle Thompson
Executive Officer
State Board of Health
Helena, Montana
Dear Dr. Thompson:
You have requested my OpinIOn
concerning the legality of an election submitting the question of controlled fluoridation of public water
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supplies. You advise me that a petition has been filed in one municipality requesting such an election.

and referendum. In State ex reI.
Gerry v. Edwards, 42 Mont. 135, 111
Pac. 734. it was stated:

The general rule concerning elections is found in 18 Am. Jur. 243,
where it is stated that there is no
inherent right in the people to hold
an election and there must be express statutory authority authorizing
the holding of an election. The city
council, town council, or city commission has the le~islative power in
municipal corporatIOns and may pass
all ordinances, orders and resolutions
necessary for the government or
management of the affairs of a city
or town. However, the power to legislate on city affairs has been
granted to the electors by the adoption of the initiative and referendum.
Under .Section 11-1104, R.C.M., 1497,
an ordmance proposed in a petition,
signed by 8 per cent of the legal
voters of any city or town, must be
considered by the council. If the
council does not pass an ordinance
on the subject proposed, then the
ordinance proposed by the petition
must be submitted to the people.
Such a proposed ordinance must be
submitted to the people at the next
regular election unless, as is provided in Section 11-1105, R.C.M., 1947,
a petition, signed by not less than 15
per cent of the electors, requests
that the ordinance be submitted at
a special election, then such an election must be called.

"The several constitutional limitations upon the authority of the
legislature over city affairs, the
adoption of the initiative and referendum as applied to municipal
legislation . . . indicate that it is
the public policy of this state to
confide to the citizens of municipalities the right of local self-control to the utmost extent compatible with an orderly system of state
government. . ."

Any ordinance or resolution adopted by the council must be submitted
to a vote of the people if a petition
signed by 5 per cent of the qualiNed
electors IS filed with the clerk of the
city or town not less than thirty
days following the passage of the
ordinance or resolution. (Section 111107, R.C.M., 1947.) Also, the city or
town council has the authority to
submit to the electors any ordinance
passed by the city or town council
under the provisions of Section 111109, R. C. M., 1947.
The proposal and adoption of ordinances by the people through the
use of the initiative and referendum
is limited to subjects which are properly considered by a legislative
body. City problems which are administrative or executive in nature
are not properly within the control
of the people by use of the initiative

The above rule is stated in a more
extended form in the case of Denman v. Quin (Tex. Civ. App.) 116
s. w. (2d) 783, where the court said:
"It is obvious that ordinances intended by the electorate to be subject to referendum are those which
are legislative in character, as distinguished from those of an administrative or executive nature;
legislative, as relates to subjects
of a general, or permanent, character, as distinguished from those
which are only transitory, or temporary, or routine, and therefore
administrative or executive, in
their purpose and effect. An ordinance originating or enacting a
permanent law or laying down a
rule of conduct or course of policy
for the guidance of the citizens
or their officers and agents is
purely legislative in character, and
referable, but an ordinance which
simply puts into execution previously declared policies or previously enacted laws is administrative or executive in character, and
not referable."

The fluoridation of the water of a
city is of general cencern to the people of the community and establishes
a policy continuing in nature so that
the inhabitants of the municipality
would be directly affected by it.
lt is therefore my opinion that the
question of controlled fluoridation
of public water supplies may be submitted by referendum to the people
of a municipality.

Very truly yours,
ARNOLD H. OLSEN
Attorney General

