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Mont. 583, 104 Pac. 860, our Supreme 
Court ruled that a vacancy in office 
occurred when; first, there was a 
failure to elect, and secondly, when 
the term covered by the office had 
expired. The court in holding that 
a vacancy occurred at the end of 
the term cited such California cases 
as Adams v. Doyle, 139 Cal. 678, 73 
Pac. 582, and stated: 

"Since a vacancy, within the 
meaning of the Constitution, oc
curred at the expiration of Fos
ter's term, by reason of the tie 
vote and the consequent failure of 
the people to elect, the appoint
ment of the relator was properly 
made, and he became, upon his 
qualification pursuant thereto, en
titled to the office and salary and 
emoluments attached to it. The 
Constitution (section 34, Article 
VIII) vests in the board of county 
commissioners the power to ap
point in such cases ... " 

In the case entitled State ex reI. 
Dunne v. Smith, 53 Mont. 341, 163 
Pac. 784, a county assessor was re
elected to tha t office and died before 
the beginning of the new term, but 
after having qualified for the office. 
The Board of County Commissioners 
then made an appointment to expire 
at the beginning of the new term and 
shortly after the new term had com
menced a new Board of County 
Commissioners made a second ap
pointment. In ruling that the new 
Board could properly make such 
new appointment, thereby depriving 
the previous Board's appointee from 
further holding the office, the court 
adopted the language and ruling of 
the case entitled People ex reI. Sweet 
v. Ward, 107 Cal. 236, 40 Pac. 538, 
which said: 

" • . . The power of the board 
. . . could properly be exercised 
only upon an existing vacancy. 
The board could by its action 
neither create a vacancy. nor by 
anticipation fill one. which was 
to arise in future during the term 
of its successor . • . " (emphasis 
supplied). 

The Supreme Court of Montana 
permitted a "prospective appoint
ment" to stand in State ex reI. Wal
lace v. Callow, supra, but noted that 
the appointing officer's term (dis-

trict judge) continued into the va
cant officer's (county commissioner) 
new term, and thus the same person 
would have made the appointment. 
The general rule as stated in the 
Dunne case above was followed in 
an opinion issued by this office in 
1952. Opinion No. 94, Volume 24, 
Official Opinions of the Attorney 
General, stated that: 

"A notice of resignation from 
the office of County Commissioner 
to take effect as of January 1, 1953, 
does not create a vacancy in such 
office until that date. Further. no 
successor can be appointed until 
such vacancy occurs." (emphasis 
supplied). 

It is therefore my opinion that a 
vacancy in the office of County At
torney must be filled through ap
pointment by the Board of County 
Commissioners in office at the time 
the vacancy exists, in fact. 

Very truly yours, 
ARNOLD H. OLSEN, 
Attorney General. 

Opinion No.2 

Cemetery Districts - Use of Ceme
tery District Funds for Private 

Cemetery Prohibited-Gifts 

HELD: Funds of a cemetery dis
trict must not be used to support 
and maintain a cemetery owned by 
a fraternal organization. 

The trustees of a cemetery district 
have the power and authority to ac
cept or refuse to accept a private 
cemetery as a gift. 

February 7, 1955. 
Mr. Robert J. Webb 
County Attorney 
Madison County 
Virginia City, Montana 

Dear Mr. Webb: 
You have requested my opinion as 

to whether the funds of a public 
cemetery district may be expended 
on a fraternal cemetery. You also 
asked if a cemetery district must 
accept a private cemetery which is 
offered as a gift. 

Section 9-208, R.C.M., 1947, de
fines the powers of a cemetery dis-
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trict in the following manner: 

"Said district may maintain a 
cemetery or cemeteries within said 
district; may hold title to proper
ty by grant, gift, devise, lease, or 
any other method; and perform all 
acts necessary or proper for the 
carrying out of the purposes of 
this act, including the selling or 
leasing of burial lots." 

The above-quoted statute contem
plates that the cemetery district 
funds shall be used for the main
tenance of the cemeteries over which 
the trustees of the district have con
trol. Such conclusion is not ex
pressly stated, but the implication is 
clear and is in accord with the gen
eral policy that public moneys shall 
be expended for public purposes 
only. Stanley vs. Jeffries, 86 Mont. 
114, 284 Pac. 134. 

That a cemetery owned by a fra
ternal organization would benefit if 
tax funds were available for the sup
port and maintenance of such a 
cemetery is obvious. Such use of 
public funds would violate Section 
1, Article XIII of the Montana Con
stitution which provides: 

"Neither the state, nor any coun
ty, city, town, municipality, nor 
other subdivision of the state shall 
ever give or loan its credit in aid 
of, or make any donation or grant, 
by subsidy or otherwise, to any 
individual, association or corpora
tion, or become a subscriber to, 
or a shareholder in, any company 
or corporation, or a joint owner 
with any person, company or cor
poration, except as to such owner
ship as may accrue to the state 
by operation or provision of law." 

22 Opinions of Attorney General 
95, No. 56, recognized that payments 
from public monies to a private 
cemetery would violate the above 
section of the Constitution. 

In answering your second question 
as to whether a cemetery district 
must accept as a gift a private ceme
tery, it is necessary to consider the 
consequences if such a gift must be 
accepted. Section 9-209, R.C.M., 
1947, as amended by Chapter 93, 
Laws of 1951, limits the levy on a 
cemetery district to two mills. The 
funds raised by this levy must be 

used for the maintenance of the 
cemeteries and if the district is com
pelled to accept as a gift every ceme
tery, then the funds might be insuf
ficient to maintain all the cemeteries 
in a proper manner. Section 9-208, 
R.C.M., 1947, authorizes the accep
tance of a gift by a cemetery dis
trict. In Baird vs. Baird, 125 Mont. 
122, 232 Pac. (2d) 348, the court said 
concerning the gift of personal prop
erty: 

" . . . The giver has the legal 
right to make and the donee has 
the corresponding legal right to 
accept a gift. Upon his acceptance 
of the gift the donee acquires the 
property so transferred . . . " 

The same requirement of accep
tance applies to real property as in 
16 Am. Jur. 523, the text states: 

"In order to complete the deliv
ery of a deed, whether such deliv
ery is actual or constructive, and 
to make the instrument operate 
as a convenience of title, an ac
ceptance on the part of the grantee 
is essential. In other words, if the 
grantee in a deed refuses to ac
cept it, the instrument is not in 
contemplation of law delivered, 
although the grantor has done all 
on his part that is required to 
consummate delivery. and title 
does not pass by virtue thereof 

" 
It is therefore my opinion that 

funds of a cemetery district must 
not be used to suPPort and main
tain a cemetery owned by a frater
nal organization. 

It is also my opinion that the trus
tees of a cemetery district have the 
power and authority to accept or re
fuse to accept a private cemetery as 
a gift. 

Very truly yours, 
ARNOLD H. OLSEN, 
Attorney General. 

Opinion No.3 

Public Parks-Montana State Col
lege Experimental Farm-Huntley 

Branch Station - Title to 
Public Parks. 

HELD: The director of the agri
cultural experiment station of the 
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