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is to be expected. The editors of
Corpus Juris (83 C.J.S., Statutes,
Section 59) find the rule to be that
only resolutions and orders, legislative in character, need be submitted for approval to the Governor.
In a memorandum opinion the Attorney General of New York states
the phrase "legislative in character"
as being the controlling test. (New
York, Opinions of the Attorney General, 1921, p. 424.)
Legislative, as used here, pertains
to the making or giving of laws; to
the function of lawmaking or to the
process of enactment of laws.
A reading of House Joint Memorial No. 12, for form, shows it to be
a resolution labelled a memorial on
the subject of the Bob Marshall
Wilderness Area. The Memorial begins with the language, "Be it resolved".
Reading it for substance, it does
not authorize or forbid road building into the area; it requires no
maintenance of the area; it prescribes no rules of conduct regarding the area. It expresses none of
the mandatory characteristics of law.
It does express the Legislature's recommendation to the Secretary of
Agriculture and the Montana Representatives in the national House and
Senate that the Federal Government
continue the Bob Marshall Wilderness Area in its present primitive
state and expressing its opinion why
that is desirable.
Considering the substance rather
than the form, there is no doubt that
the resolution is not "legislative in
character" as contemplated in law
and that it is without legal effect.
Therefore, I am of the opinion that
it need not have been sent to the
Governor for approval.
Lacking the power under Article
V, Section 40, Montana Constitution,
to invalidate the formal expression
of legislative opinion, the question
arises whether the Governor does
not have the power because it is not
otherwise forbidden by the Constitution. Here Article VI of the Montana Constitution, providing for the
separation of governmental powers,
intervenes. This historical doctrine
on governmental powers forbids the
extension of the powers of one de-

partment to another. Interference
with the legal function of one department by another is unwarranted
and violates the doctrine.
It is therefore my further opinion
that the Governor lacks authority to
disapprove an order, resolution or
vote that does not have the effect
of a law.
For these reasons I advise you to
forward the House Joint Memorial
No. 12 ,to the persons to whom it is
addressed as requested by the Legislature. As a matter of courtesy the
Governor's veto should accompany it.
There is no reason why he cannot
express his objections to the memorial, so long as he does not prevent
its dissemination.
Very truly yours,
ARNOLD H. OLSEN,
Attorney General.
Opinion No. 19
Fire Relief Association - Pension
Benefits - Interest - Statutory
Construction-Adopted Minors
- Guardians.

HELD: 1. The monthly pension
to widows or minors paid by the
Fire Department Relief Association,
shall be the same amount as the deceased fireman drew as a pension
prior to his demise.
2. The Fire Department Relief
Association is not required to pay interest on the past due pension benefits.
3. The Fire Department Relief
Association must pay a pension to
an eligible minor even though the
child has, subsequent to his father's demise, become legally adopted.
4. The pension benefits should be
paid to the guardian of the minor
child for the use and benefit of the
child.

June 13, 1955.
Mr. John J. Holmes
State Auditor Ex-Officio
Commissioner of Insurance
State Capitol Building
Helena, Montana
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Dear Mr. Holmes:
You have requested my opinion on
the following set of facts:
"The Glasgow Fire Department
has not paid pension benefits to
two widows of deceased firemen
who were, prior to their demise,
drawing pension benefits.
"The first fireman died after
receiving one monthly pension
check. He is survived by his wife
who has not remarried. The first
fireman had no children.
"The second fireman also died
after receiving one monthly pension check and was survived by
his widow and a minor child. His
widow has since remarried."
Upon the above set of facts you
have raised the following questions:
1. Should the monthly pension

to the widows or minors be
the same amount as the deceased fireman drew as a pension or only one-half of the
amount?
2. Is the Fireman's Relief Association required to pay interest on the past due amounts,
and if so, at what rate and
would i t b e compounded
monthly?
3. In the case of the second fireman, does the Fireman's Relief Association have to pay
a pension to the minor child
who has since been legally
adopted by the present husband?
4. If a pension is required to
be paid to the minor child,
would the payment be made
to the mother of the child, for
its care, and is it required that
the mother be legally appointed guardian before we
can make such payment?
The first question is answered by
Section 11-1927, R.C.M., 1947, which
provides that the monthly pension
to widows or minors shall be the
same amount as the deceased fireman drew as a pension prior to his
demise. That section states in part:
"Each and every fire department
relief association, orgamzed and
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existing under the laws of this
state, shall pay to the widow or
orphans of a deceased member of
said association . . . , a monthly
pension in amount which shall be
equal to one-half of the monthly
compensation last received by such
deceased member for his services
as an active member of the fire
department in the city or town
wherein such association has been
formed ... " (Emphasis supplied.)
This amount is the same as provided
for pension payments to eligible firemen under Section 11-1925, R.C.M.,
1947, and Section 11-1926, R.C.M.,
1947.
You will note that the words "shall
pay" are underlined in the above
quotation. Section 3, Chapter 98,
Laws of 1945, amended Section 5134,
R.C.M., 1935, (now Section 11-1927,
R.C.M., 1947) to make the section
read that every Fire Department Relief Association "shall pay" to widows or orphans of eligible deceased
firemen a monthly pension equal to
one-half (¥2) of the monthly compensation last received by such deceased member for his services as
an active member of the fire department in the city or town wherein
such association has been formed.
The change from "may pay" to
"shall pay" makes it compulsory and
mandatory upon the Fire Department Reiief Association to pay a
pension to the eligible widows or
orphans of deceased firemen. The
legislative intent has been expressed
so as to deny the association the
right to exercise. its discretion i!1 .allowing the penSIOns. (See OpInIOn
49, Volume 25, Reports and Opinions
of the Attorney General.)
The general rule in Montana in the
construction of a statute containing
the word "shall" is that such statute
is mandatory in nature unless it
clearly appears that such was not
the intention of the legislature.
(State ex reI. McCabe vs. District
Court, 106 Mont. 272, 76 Pac. (2d)
634.)
In Section 3, Chapter 98, Laws of
1945, there is no indication of legislative intention that "shall" was not
used as a mandatory expression. The
expressed intention is all to the contrary inasmuch as the language of

30

OPINIONS OF THE ATTORNEY GENERAL

Section 5134, R.C.M., 1935 (now Section 11-1927, supra) has been
changed from "may pay" to "shall
pay".
There are, however, certain limitations stated in Section 11-1927, supra, as -amended by Chapter 194,
Laws of 1949, and they are as follows:
" . . . the pension herein provided for shall not be paid to the
orphans of deceased firemen after
they have attained the age of
eighteen (18) years. In case of
volunteer firemen such pension
shall in no event exceed the sum
of seventy-five ($75) per month."
In answer to your second question,
I must state that under the facts as
presented, there are no provisions
in the law for the payment of interest on these overdue pension
benefits as they are not contractural obligations in nature but a gratuitous allowance. (State ex reI.
Casey vs. Brewer, et al., 107 Mont.
550, 88 Pac. (2d) 49.)
The third question must be answered in the affirmative because
of the specific provisions of Section
11-1927, RC.M., 1947, requiring such
payment. An ancilliary question is
raised as to whether the rights of
the minor are severed by his subsequent adoption. The applicable rule,
In Re Kay's Estate, 127 Mont. 173,
260 Pac. (2d) 391, is as follows:
" . . . In this jurisdiction the
adoption of a child does not destroy his status as one of the issue
of his natural ancestors nor does
an adopted child lose his right to
inherit from his natural parent."
Thus, it is obvious that a minor,
eligible to receive pension benefits,
would not have that right cut off
by an act over which he has no control, to-wit: adoption by his mother's second husband, and the Fireman's Relief Association would have
to pay the minor the benefits due
and owing.
'
Regarding the fourth question presented, reference must be made to
Sections 91-4507, 91-4508, RC.M.,
1947, wherein it is stated.
"91-4507. No person, whether a
parent or otherwise, has any pow-

er as guardian of property, except
by appointment as hereinafter provided,"
"91-4508, A guardian of the person or property, or both, of a person residing in this state, who is
a minor, or of unsound mind, may
be appointed in all cases, other
than those named in Section 914506, by the district court, as provided in this title."
The amounts due and owing the
minor child, in the instant case, are
his properties and must be adequately safeguarded. Therefore, for the
mother to have any power over the
benefits she would have to be appointed as guardian by the district
court.
She, in the instant case,
would have preference over all others if she is competent to handle her
own business affairs. Section 914605, RC.M., 1947, provides:
"The father of the minor, if living, and in case of his decease, the
mother, being themselves respectively competent to transact their
own business, and not otherwise
unsuitable, must be entitled to the
guardianship of the minor. A
married woman may be appointed
guardian."
Once the mother is appointed
guardian, payments should be made
to her for the care of the child.
Therefore it is my opinion that:
1. The monthly pension to widows or minors paid by the Fire Department Relief Association shall be
the same -amount as the deceased
fireman drew as a pension prior to
his demise.
2. The Fire Department Relief
Association is not required to pay
interest on the past due pension
benefits.
3. The Fire Department Relief
Association must pay a pension to
an eligible minor even though the
child has, subsequent to his father's
demise, become legally adopted.
4. The pension benefits should be
paid to the guardian of the minor
child for the use and benefit of the
child.
Very truly yours,
ARNOLD H. OLSEN,
Attorney General.

