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tana. The exception grants to per
sons who have changed their resi
dential status during the year the 
same right which Section 84-4914, 
RC.M., 1947, grants to residents of 
the state; that is, to file no return 
at all if the yearly income is below 
the figure set out in the statute. It 
seems plain from the language em
ployed in the statute that the legis
lature intended to permit persons 
changing their residential status dur
ing the year the same right to ex
emptions accorded residents. The 
language seems very plain, and its 
meaning equally plain, that persons 
with incomes of less than $1,000 if 
single or $2,000 if married and liv
ing with a spouse shall not be re
quired to file a return at all. 

When the language of the statute 
is clear, there is nothing to construe. 
The Montana Supreme Court said, 
in the case of Cruse vs. Fischl, 55 
Mont. 258, 175 Pac. 878: 

" ... It is a rule which has been 
in force in this jurisdiction for 
more than thirty-five years, that, 
whenever the language of a statute 
is plain, simple, direct and unam
biguous, it does not require con
struction, but it construes itself. In 
other words, it is immaterial what 
may have been the legislative 
thought if no ambiguity exists in 
what the lawmakers said, and the 
language of the statute plainly ex
presses an intent, the letter of the 
law will not be disregarded under 
the pretext of pursuing its spirit. 
(Citing cases) . . . " 

There is no ambiguity in the lan
guage used in this statute. There
fore, there need be no resort to rules 
of construction. As was said in the 
case of the Great Northern Utilities 
Co. vs. Public Service Commission, 
88 Mont. 180, 293 Pac. 294: 

"The intention of the legislature 
must be inferred from the plain 
meaning of the words. This rule 
must be first resorted to before 
resort should be had to other 
rules." 
It is therefore my opinion that 

under Section 84-4915, RC.M., 1947, 
a taxpayer who has been a resident 
of the State of Montana for part of 
the taxable year and a non-resident 
for part of the taxable year is not 

required to file a state income tax 
return if all of his Montana income 
was earned during the period in 
which he was a resident and 
amounts to less than $1,000 in the 
case of a single taxpayer or $2,000 
in the case of a married taxpayer 
who was living with a husband or 
wife, or a taxpayer who is the head 
of a family. 

Very truly yours, 
ARNOLD H. OLSEN, 
Attorney General. 

Opinion No. 13 

County Officers-Salaries - Powers 
of Board of County Commissioners. 

HELD: The county officers enum
erated in Section 25-605, RC.M., 
1947, are entitled to the salaries set 
by that section and when a board 
of county commissioners, acting on 
incomplete or erroneous information, 
fixes the salaries at an incorrect 
amount, they must later rescind their 
action and fix the salaries at the cor
rect figure, even though the time set 
by the statute for the action has ex
pired. 

Mr. Smith McNeill 
County Attorney 
Lincoln County 
Libby, Montana 

Dear Mr. McNeill: 

May 24, 1955. 

You have requested my opinion 
upon the followmg question: 

"When a board of county com
missioners, acting on incomplete or 
erroneous information, fixes sal
aries of county officers at an in
correct amount, may the board 
later rescind its action and fix the 
salaries at the correct amount, 
even though the time set by stat
ute for their action has expired?" 

You have given me the following 
facts: 

The value of net proceeds returned 
by a mining company, for purposes 
of taxation, was contested by the 
State Board of Equalization. The 
value declared by the company, 
when added to the taxable value of 
all other property in the county, 
brought the total valuation of the 
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county to a figure slightly less than 
seven million dollars. The value of 
the net proceeds as set by the State 
Board of Equalization made the total 
valuation of the county slightly more 
than seven million dollars. 

While the controversy was in prog
ress, the board of county commis
sioners met, as directed by Section 
25-609, R.C.M., 1947, to set the sal
aries of the county officers governed 
by the provisions of Section 25-605, 
R.C.M., 1947, for the coming term. 
Using the lower estimate of the total 
taxable valuation of the county, the 
board set the salaries according to 
the rate fixed in the statute for coun
ties having a taxable valuation of 
less than seven million dollars. When 
the controversy between the mining 
company and the State Board of 
Equalization was settled, the correct 
amount of net proceeds as fixed by 
the State Board of Equalization 
brought the total taxable valuation 
of the county to more than seven 
million dollars, a figure which would 
entitle the county officers covered 
by Section 25-605, supra, to higher 
salaries than those set by the com
missioners. 

The primary question in this case 
is whether the legislature in enact
ing Sections 25-605 and 25-609, su
pra, intended to give boards of coun
ty commissioners complete power to 
fix salaries of the other county of
ficers, or merely provided a means 
by which the amount of salaries 
could be correctly ascertained, there
by directing the board of county 
commissioners to fix salaries accord
ing to the standard. 

It is the general rule of law that 
the salary fixed by statute for the 
compensation of public officers is an 
incident of the office and belongs to 
the legal holder of the office as a 
matter of right (Rusch vs. Board of 
County Commissioners, 121 Mont. 
162, 191 Pac. (2d) 670). The right 
to fix the salaries of public officers 
is exclusive in the legislature, ex
cept where limited by the State Con
stitution. (Phillips vs. Graham Coun
ty, 17 Ariz. 208, 149 Pac. 755). 

Relying upon these rules, it would 
appear that the legislature intended 
to fix the salaries of public officers 
by Section 25-605, and give them an 

absolute right to the salary so fixed. 
The duty of the commissioners in 
that case is a mere ministerial duty 
to determine the facts, and not the 
legislative function of setting the 
amount of salary to which the offi
cers are entitled. The title of Chap
ter 150, Laws of 1945, which orig
inally enacted Sections 25-605 and 
25-609, supra, into law, indicates that 
the salary scale is manda tory and 
that the board must fix salaries in 
the amounts set. It reads: 

"An Act Relating To The Sal
aries Of County Officers; Provid
ing a Method And Procedure For 
Fixing And Determining Such 
Salaries; Requiring Boards of 
County Commissioners to Fix Such 
Salaries in Accordance With Such 
Method and Procedure: and Re
pealing Sections 4867, 4869, 4870 
and 4871 Revised Codes of Mon
tana, 1935, and All Other Acts and 
Parts of Acts in Conflict Here
with." (Emphasis supplied.) 

A situation almost identical to the 
present case was before the Montana 
Supreme Court in Jaumotte vs. Zim
merman, 105 Mont. 464, 73 Pac. (2d) 
548. In the Zimmerman case, Sec
tions 16-2419 and 16-2420, R.C.M., 
1947, which governed the fixing of 
salaries for county officers prior to 
the enactment of Sections 25-605 and 
25-609, supra, were questioned. 

Under Section 16-2420, the boards 
of county commissioners were di
rected to meet in September to fix 
the classification of the county. The 
amounts of the salaries of the county 
officers were then set according to 
the classification in which the coun
ty fell. This system corresponded 
very closely with the present pro
cedure under Sections 25-605 and 
25-609, supra, and the issues before 
the court in the Zimmerman case 
parallel this present situation. 

The board of commissioners at 
their September meeting had failed 
to set the classification of the coun
ty upon which salaries of county of
ficers were to be based. The taxable 
value or valuation in the county had 
declined, and the commissioners 
should have lowered the county from 
6th to 7th class, thereby lowering the 
salaries of the county officers. When 
their oversight was called to their 
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attention, the commissioners met in 
February of the succeeding year, and 
correctly fixed the classification in 
the lower category. This action was 
challenged by county officers whose 
salaries were lowered thereby. Their 
contention was that the board, hav
ing failed to act, could not meet after 
the time had expired and remedy 
the deficiency. They contended fur
ther that the act or failure to act 
by the commissioners definitely fix
ed the salary and that they were 
not bound to accept the lower salary 
according to the statute. 

The Supreme Court held that the 
salary scale set by statute was the 
correct salary scale, and the require
ment that the commissioners fix the 
salaries was merely a direction given 
"with a view to the proper, ordinary 
and prompt conduct of business". 
The court also held that the board's 
action in meeting to correct the sit
uation in February of the next year 
was proper and that the salaries, 
when properly set according to the 
statutory scale, were effective. The 
present situation is in all respects 
similar to the Zimmerman case and 
the construction placed by the court 
upon Sections 16-2419 and 16-2420, 
R.C.M., 1947, applied with equal 
force to Sections 25-605 and 25-609, 
supra. 

It is therefore my opinion that the 
county officers enumerated in Sec
tion 25-605, R.C.M., 1947, are entitled 
to the salaries set by that section 
and when a -board of county com
missioners, acting on incomplete or 
erroneous information, fixes the sal
aries at an incorrect amount, they 
must later rescind their actions and 
fix the salaries at the correct figure 
even though the time set by the stat~ 
ute for their action has expired. 

Very truly yours, 
ARNOLD H. OLSEN, 
Attorney General. 

Opinion No. 14 

Cemetery Districts - Validation of 
Warrants of Cemetery Districts 

- Budget Laws. 

HELD: Warrants issued by any 
cemetery district for services, goods, 
wares, merchandise, and material 
furnished to said cemetery district 

are validated and ratified under and 
by virtue of Chapter 4, Laws of 1955. 

Outstanding warrants may be paid 
from cemetery district funds on 
hand which are not appropriated for 
other purposes. 

Mr. Dan S. Welch 
County Attorney 
Glacier County 
Cut Bank, Montana 

Dear Mr. Welch: 

May 25, 1955. 

You have requested my opmIon 
concerning the effect of Chapter 4, 
Laws of 1955, on the payment of 
warrants issued by a cemetery dis
trict in your county in excess of the 
budget for the cemetery district. 
You have also asked if the money on 
hand in the cemetery fund, which 
is in excess of that needed for the 
current budget, may be applied to 
the payment of outstanding war
rants. 

As you will recall, this office is
sued an opinion (Opinion No. 44, 
Volume 25, Report and Official Opin
ions of the Attorney General) rela
tive to the cemetery district budget 
in your county, in which opinion it 
was held: 

"Warrants issued by a cemetery 
district in excess of appropriations 
in the budget for anyone fiscal 
year are not liabilities of the 
cemetery district and cannot be 
paid from funds in a subsequent 
budget. Interest cannot lawfully 
be paid on warrants which are not 
valid claims against either the 
county or a cemetery district." 

After the above opinion was ren-
dered, the Montana Legislature pass
ed Chapter 4, Laws of 1955, which 
was approved by the Governor Feb
ruary 1, 1955, which statute reads in 
part as follows: 

"All 'warrants heretofore issued 
by any cemetery district for serv
ices actually rendered or goods, 
wares, merchandise or material ac
tually furnished to said cemetery 
district are hereby validated, rati
fied, approved and confirmed, not
withstanding any lack of power of 
such cemetery district to authorize 
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