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that where there is a reasonable
doubt as to the existence of a particular power in the board of
county commissioners, it must be
resolved against the board, and
the power denied .... "
Under Section 16-804, RC.M.,
1947, a county has power "To purchase and hold lands within its
limits." Also, the county commissioners are specifically granted the
power under Section 16-1004, RC.M.,
1947, "To layout, maintain, control
and manage public highways."
The authority to pass parking regulations for use in unincorporated
towns and villages is given to the
board of county commissioners under Section 16-1002, RC.M., 1947.
While it is true that the above statute recognizes the authority of the
board of county commissioners in
regard to parking problems yet there
is no specific authority for the commissioners to establish parking
areas.
In contrast to the above definitions
of the powers of the county commissioners in governing unincorporated towns, the legislature granted
to incorporated cities and towns the
right to purchase parking areas within the corporate limits of the municipality in Section 11-986, RC.M.,
1947. Chapter 223, Laws of 1951, was
enacted for the purpose of allowing
incorporated cities to issue revenue
bonds to acquire off street parking
facilities. The concern of the Legislature evidenced by the enactments
for cities and towns makes it apparent the power to establish parking areas was not granted to counties.
.
In the absence of any expre~s
statutory authority a doubt IS
:mised which precludes a county
from establishing parking areas.
Also there is no necessary implication in any of our laws which would
permit such action. It is not necesl'ary to consider your second question.
Sections 32-501 to 32-527, RC.M.,
1947, permit the board of county
commissioners to establish improvement districts for unincorporated

towns in a county. Such local improvement districts are for the construction of roads and there is no
authorization for the creation of
parking areas. Parking areas not
being necessary to the construction
of roads and there being no mention
cf parking areas in these code sections, it must be concluded that
parking areas cannot be established
by the special improvement district
methods.
It is therefore my opinion that a
board of county commissioners does
not have the authority or power to
acquire or construct an automobile
parking area for the use of an unincorporated town.

Very truly yours,
ARNOLD H. OLSEN,
Attorney General.
Opinion No. 105
Writ of Coram Nobis - Orders Orders - Criminal Appeals
by State - Statutes
HELD: The Order of the District Court granting a petition for a
writ of Coram Nobis, which annulled the judgment of conviction
and dismissed the Information charging the felony, become final and the
petitioner obtaining the relief would
not be deemed to have been convicted of a felony under the laws of
the State of Montana.

January 5, 1957
Mr. Harold G. Stanton
County Attorney
Big Horn County
Hardin, Montana
Dear Mr. Stanton:
In your recent letter of request
for an official Attorney General's
opinion, you have put forth the following statement of facts:
"X, entered a plea of guilty fo
the crime of Burglary, a felony,
in the District Court of the 4th
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Judicial District of the State of
Montana in and for the County of
Missoula in the Spring of 1948.
X was sentenced to serve one year
in the state penitentiary, said sentence being suspended. In 1953, X,
represented by an attorney, filed
in the saId Court a Petition for a
Writ of Coram Nobis, praying that
the Information be dismIssed and
the Judgment of conviction be annulled, set aside and cancelled on
the grounds and for the reason that
the District Court did not have
jurisdiction of X who was alleged
by said petition to have been a
juvenile of the age of 18 at the
time of the alleged conviction. A
copy of said Petition for Writ of
Coram Nobis was duly served on
the County Attorney of Missoula
County.
The County Attorney
acting by and through the Deputy
County Attorney, filed an Answer
to said Petition for Writ of Coram
Nobis, in which answer it was admitted that the Court did not
have jurisdiction and that X was
a juvenile under the laws of the
State of Montana at the time of
said conviction.
The Deputy County Attorney,
X, and X's attorney appeared in
open court together on the hearing of said petition, whereupon
the District Court, the same Judge
presiding who· presided in the
original proceeding, ordered "that
said petition be granted, the Judgment annulled, set aside and cancelled, and the Information dismissed." Said order was duly and
regularly entered in the minutes
of the Court by the Clerk and
certified by the Judge.
Several weeks later the Montana
Supreme Court, in the case of
State ex reI. Bresnahan, Realtor,
vs. District Court of Cascade
County, et aI, Respondent, 127
Mont. 310, interpreted the applicable juvenile laws in such a way
that X would not have been
deemed to be a juvenile at the time
of conviction."
Upon the above state of facts, and
the enclosure of a certified copy of
an Order made in open court, en-
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tered in the minutes of the court,
which annulled, cancelled and set
aside the judgment of conviction
and dis m iss e d the information
against X, you have predicated the
following question:
Is X now deemed to have been
convicted of a felony under the
Laws of the State of Montana?
In reply to your query, the answer
is in the negative for X's conviction by the very terms of the District Court in granting his petition
for writ of Coram Nobis, annulled,
set aside and cancelled the judgment
of conviction and dismissed the information which charged X with a
felony. Thus, even though our Supreme Court, in another case, at a
subsequent date, interpreted the
applicable juvenile statute differently than the District Court, it had no
bearing or effect on the previous
District Court order.
The order of the District Court in
annulling the judgment and dismissing the information against X was an
appealable order from which the
State of Montana could have appealed under Sec t ion 94-8104,
It.C.M., 1947, which provides in
part:
"An appeal may be taken by
the state-

•••

3. From an order arresting judgment;
4. From an order made after
judgment, affecting the substantial
rights of the state;

* * *."

Since the state did not exercise
its right of appeal under Section
94-8104, supra, the order of the District Court annulling the judgment
of conviction and dismissing the information against X became final.
It is therefore my opinion that
the order of the District Court
granting a Petition for a writ of
Coram Nobis, which annulled the
judgment of conviction and dismissed the Information charging
the felony, became final and the
petitioner obtaining the relief would
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not be deemed to have been convicted of a felony under the laws of
the State of Montana.
Very truly yours,
ARNOLD H. OLSEN,
Attorney General.
Opinion No. 106
Banks and Banking Money Orders-Agency-StatutesBranch Banking Restrictions
HELD: Since the proposed money
order business cannot be carried on
without the receipt of funds in payment of the orders purchased by the
customer, for remittance to the
principal of the outlying agent, at
its authorized banking house, and
since the acts of the agent in issuing
the orders at the outlying point are
the acts of the bank, the proposed
operation may not lawfully be carried on in Montana, under Section
5-1028, R.C.M., 1947, which is directly applicable to state banks and,
by virtue of Section 12 U.S.C. 36,
'vhich is applicable to national banks
in Montana.
January 5, 1957
Mr. R. E. Towle
State Examiner
Capitol Building
Helena, Montana
Dear Mr. Towle:
Your letter of request for an official opinion concerning banking
practices is hereby acknowledged.
The following is the factual situation as indicated in your letter of
request, and as disclosed by the
opinion of Attorney Edmond G.
Toomey, of which I am in agreement.
"X bank has placed "Personal
Money Orders" with business firms
in outlying areas who issue the
money orders to individual purchasers and remits the amount of
the purchased money order to
the drawee, of X bank. A bond
is supplied, protecting the banking institution against forgeries
and alterations. The form of bank
money order used consists of three

(3) sheets of paper joined together at the right margin, the top,
or "original" being on protective
paper and bearing the words
"Personal Money Orders". The
significance of the words "Personal Money Orders" is not explained, but I assume that they
are to emphasize that the order to
pay is to payout of funds supplied by the drawer or maker of
the instrument, and to his credit
in the drawee bank, and to exclude
the inference that the credit of
the bank is involved, as, for examnJe, in the case of a Cashier's
Check. In substance, the instrument submitted is a check. Subsequent sheets are classified as
"Bank's Register Copy" and "Customer's Record Copy". At a minimum the proposal would seem to
involve:
(a) the designation, by proper
action of the Board of Directors of
the bank of an agent, Le .. as proposed, "business firms in outlying
areas", for the issuance of money
orders, under such limitations of
authority as will effectually safeguard the bank, but, as well, such
delegations of authority as will
facilitate the proposed function;
(b) The acceptance by the agent
of cash, or, possibly, checks, for
the amount of the money order;
(c) The acceptance by the agent
of the necessary fee for handling
and issuance of the order;
(d) Accurate supervision of the
preparation of the 0 r d e r, ordinarily a negotiable instrument,
notwithstanding the apparent latitude the customer is given in that
regard; and,
(e) Remittance of cash or solvent credits to the bank as principal drawee, to cover the order
written upon it.
Thus, in essence, the bank must
be, and in fact is, represented at
the point of issuance of the order,
by an agent, who is, to the extent
of the powers delegated to him exercising some functions of banking,
and who ostensibly personifies the

