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of the State Auditor and from the
fees or income of the department of
the state by which they are employed. There is no language at
all in Chapter 68 that makes any
exception as to these positions.
Section 68-202, as amended, reenforces this view. It reads:
"(a) From and after July 1, 1955.
All employees shall become members on the first day of appointment."
County Superintendents of School
and the State Superintendent of
Public Instruction are elective officers. Their positions come under
the Public Employees' Retirement
System.
Under Section 68-203,
R.C.M., 1947, whoever fills those
positions may, under that section,
file an election with the Board of
Administration to become a member of the System, the section reading, so far as here pertinent:
''The following employees shall
not become members of the Retirement System: (a) Elective officers, other than elective officers
who filed with the Board of Administration an election in writing to become members; ... "
Under this section then, the positions of County Superintendents and
State Superintendent are covered by
P.E.R.S., the same as all other elective positions. It may be that the
holders of the positions may not
have filed with the Board of Administration an election in writing
to become members, but that does
not make the positions any the less
ones within the coverage of the
Public Employees' Retirement System.
In my opinion, therefore, the
pnumerated positions come within
the Public Employees' Retirement
System, and where the County has
by referendum approved coverage
under the Social Security Act, the
positions of County Superintendents are covered by the Act. All
the other enumerated positions are
covered as the result of the entry
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of the State into the Agreement
with the Secretary of Health, Education and Welfare.
Very truly yours,
ARNOLD H. OLSEN,
Attorney General.
Opinion No. 104
Counties - Boards of County
Commissioners Not Authorized to
Establish Parking Areas
HELD: A board of county commissioners does not have the authority or power to acquire or construct
an automobile parking area for the
use of an unincorporated town.
January 4, 1957
Mr. Norman C. Robb
County Attorney
Park County
Livingston, Montana
Dear Mr. Robb:
You requested my opinion concerning the authority of the county
commissioners of your county to
construct a parking area for the use
of an unincorporated town. You advised me that the proposed parking
area is adjacent to the unincorporated town but is located outside the
houndaries of the county and is
owned by the United States Government. You also asked if the board
(,f county commissioners has the
power to expend county funds to
construct and maintain a parking
area for an unincorporated town
which parking area would be within the boundaries of Park County.
In answering your questions, it is
important to remember that a board
of county commissioners has limited
1"owers and the rule expressed in
Lewis v. Petroleum, 92 Mont. 563,
17 Pac. (2d) 60, is pertinent here.
This rule reads as follows:
"The principle is well established
that the board of county commissioners may exercise only such
powers as are expressly conferred
upon it or which are necessarily
implied from those expressed, and
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that where there is a reasonable
doubt as to the existence of a particular power in the board of
county commissioners, it must be
resolved against the board, and
the power denied .... "
Under Section 16-804, RC.M.,
1947, a county has power "To purchase and hold lands within its
limits." Also, the county commissioners are specifically granted the
power under Section 16-1004, RC.M.,
1947, "To layout, maintain, control
and manage public highways."
The authority to pass parking regulations for use in unincorporated
towns and villages is given to the
board of county commissioners under Section 16-1002, RC.M., 1947.
While it is true that the above statute recognizes the authority of the
board of county commissioners in
regard to parking problems yet there
is no specific authority for the commissioners to establish parking
areas.
In contrast to the above definitions
of the powers of the county commissioners in governing unincorporated towns, the legislature granted
to incorporated cities and towns the
right to purchase parking areas within the corporate limits of the municipality in Section 11-986, RC.M.,
1947. Chapter 223, Laws of 1951, was
enacted for the purpose of allowing
incorporated cities to issue revenue
bonds to acquire off street parking
facilities. The concern of the Legislature evidenced by the enactments
for cities and towns makes it apparent the power to establish parking areas was not granted to counties.
.
In the absence of any expre~s
statutory authority a doubt IS
:mised which precludes a county
from establishing parking areas.
Also there is no necessary implication in any of our laws which would
permit such action. It is not necesl'ary to consider your second question.
Sections 32-501 to 32-527, RC.M.,
1947, permit the board of county
commissioners to establish improvement districts for unincorporated

towns in a county. Such local improvement districts are for the construction of roads and there is no
authorization for the creation of
parking areas. Parking areas not
being necessary to the construction
of roads and there being no mention
cf parking areas in these code sections, it must be concluded that
parking areas cannot be established
by the special improvement district
methods.
It is therefore my opinion that a
board of county commissioners does
not have the authority or power to
acquire or construct an automobile
parking area for the use of an unincorporated town.

Very truly yours,
ARNOLD H. OLSEN,
Attorney General.
Opinion No. 105
Writ of Coram Nobis - Orders Orders - Criminal Appeals
by State - Statutes
HELD: The Order of the District Court granting a petition for a
writ of Coram Nobis, which annulled the judgment of conviction
and dismissed the Information charging the felony, become final and the
petitioner obtaining the relief would
not be deemed to have been convicted of a felony under the laws of
the State of Montana.

January 5, 1957
Mr. Harold G. Stanton
County Attorney
Big Horn County
Hardin, Montana
Dear Mr. Stanton:
In your recent letter of request
for an official Attorney General's
opinion, you have put forth the following statement of facts:
"X, entered a plea of guilty fo
the crime of Burglary, a felony,
in the District Court of the 4th

