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court. That case is determinative 
of the question against the conten
tion of the relator. 

"While there is some conflict in 
the authorities, the overwhelming 
weight of authority sustains this 
view .... " (Citing cases) 

The test to be applied in deter
mining whether a crime is a felony 
under the federal law is the punish
ment which may be inflicted, and 
not what was actually imposed. 

This question has been considered 
in previous official opinions of the 
Attorney General beginning with an 
opinion in Volume 2, p. 352 where it 
was held that: 

" . . . a person convicted of a 
felony under the laws of the 
United States cannot vote in the 
state of Montana until he has been 
pardoned by the president." 

In Volume 14 of the Reports and 
Official Opinions of the Attorney 
General, page 266, it was held that: 

"A conviction for felony in the 
federal court works a forfeiture of 
the right of franchise. County 
clerk is required to cancel registry 
card of any person convicted of a 
felony in the federal court upon 
the production of a certified copy 
of judgment of conviction." 

This opinion specifically overrules 
Opinion No. 491, in Volume 15, and 
Opinion No. 111, in Volume 18, of the 
Reports and Official Opinions of the 
Attorney General. This action is 
taken primarily on the basis of the 
express statements of the State Su
preme Court in the case entitled 
State ex reI. Anderson v. Fousek, 
supra. 

It is therefore my opinion that 
Section 23-302, RC.M., 1947, disquali
fies an elector from voting if the 
elector has been convicted of a fel
ony in federal court and has not 
been pardoned. 

Very truly yours, 
ARNOLD H. OLSEN, 
Attorney General. 

Opinion No. 101 

Pardon Board - Probation, Power 
to Revoke - Probation, Supervision 
of Judges - False Arrest, Liability 

For-Bond for Pardon Board 
Representatives. 

HELD: 1. Judges imposing pro
bationary sentences may either re
tain supervision of such sentence, or 
may place supervision under the 
jurisdiction of the state pardon 
board. 

2. Jurisdiction of the state pardon 
board in supervising a prisoner's 
probation does not confer authority 
for revocation of probation other 
than for a period of time sufficient 
to have the prisoner brought before 
the committing judge or his suc
cessor. 

3. Representatives of the board of 
pardons are answerable to prosecu
tion for false arrest or denial of a 
person's rights to the same extent 
as other public officers and they 
should be bonded in an amount de
termined to be adequate by the 
State Board of Examiners. 

December 15, 1956 

Mr. Benjamin W. Wright 
Director 
State Board of Pardons 
Deer Lodge, Montana 

Dear Mr. Wright: 

You have asked for my opmlOn 
regarding the following questions: 

1. If a judge imposes a proba
tionary sentence must supervision 
of such sentence be placed in the 
pardon board? 

2. If such supervision is placed 
in the pardon board and the par
don board determines the proba
tioner is violating the terms of 
his probation does such board 
have the authority to revoke the 
probationary sentence? 

3. What is the criminal or civil 
liability of a member of the par
don board, or its executive officer, 
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if not bonded, in a matter of al
leged false imprisonment or at
leged denial of due process of law? 

Your first question asks: "If a 
judge imposes a probationary sen
tence must supervision of such sen
tence be placed in the pardon 
board?" 

Section 94-7821. RC.M.. 1947. as 
amended by the 1955 legislative Ses
sion, provides that: 

"In all prosecutions for crimes or 
misdemeanors, except as herein
after provided, where the defend
ant has pleaded or been found 
guilty, or where the Court or 
magistrate has power to sentence 
such defendant to any penal or 
other institution in this state, and 
it appears that the defendant has 
never before been imprisoned for 
crime either in this state or else
where (but detention in an insti
tution for juvenile delinquents 
shall not be considered imprison
ment), and where it appears to 
the satisfaction of the court that 
the character of the defendant 
and circumstances of the case are 
such that he is not likely again to 
engage in an offensive course of 
conduct, and where it may appear 
that the public safety does not 
demand or require that the de
fendant shall suffer the penalty 
imposed by law, said court may
suspend the execution of the sen
tence and place the defendant on 
probation in the manner herein
after provided. Nothing in this act 
contained shall in any manner af
fect the laws providing the meth
od of dealing with the juvenile 
delinquents. Any judge, who has 
suspended a sentence of imprison
ment under this section, or his 
successor, is authorized thereafter, 
in his discretion, during the period 
of such suspended sentence to re
voke such suspension and order 
such person comn'itted. or may, in 
his discretion, order the prisoner 
placed under the jurisdiction of the 
state board of pardons as provided 
by law, or retain such jurisdiction 
with his court as is authorized by 
him or his successor. Prior to such 
revocation of the order of such 

suspension, the person affected 
shall be given a hearing before said 
judge." (Emphasis Supplied.) 

The following statement taken 
from the above section indicates a 
clear intention by the Legislature 
to give the committing judge the 
power either to handle the proba
tion directly, or have supervision 
handled by the Pardon Board estab
lished by the 1955 Legislative Ses
sion: 

" ... Any judge ... may, in his 
discretion, order the prisoner 
placed under the jurisdiction of 
the state board of pardons as pro
vided by law, or retain such jur
isdiction with his court as is au
thorized by him or his succes
sor . ... " 

It is therefore my OpInIOn that a 
judge imposing a probationary sen
tence may either retain supervision 
of such sentence in his court, or 
may place supervision under the 
jurisdiction of the State Pardon 
Board. 

In considering your second ques
tion, "If such supervision is placed 
in the Pardon Board and the Par
don Board determines the proba
tioner is violating the terms of his 
probation does such Board have the 
authority to revoke the probationary 
sentence?", the same section must 
be considered, it provides in part 
that: 

" ... Any judge, who has sus
pended a sentence of imprison
ment under this section, or his 
successor, is authorized thereafter, 
in his discretion, during the pe
riod of such suspended sentence 
to revoke such suspension and 
order such person committed, or 
may, in his discretion, order t1i.e 
prisoner placed under the jurisdic
tion of the state board of pardons 
as provided by law, or retain such 
jurisdiction with his court as is 
authorized by him or his successor. 
Prior to such revocation of the 
order of such suspension, the 
person affected shall be given a 
hp.aring before said judge." (Em
phasis Supplied.) 
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Under the provisions of Section 
94-7821, supra, it is obvious that the 
Pardon Board does not have the 
jurisdiction to revoke a probationary 
sentence, but rather that such au
thority is specifically reserved to 
the committing judge or his succes
sor. This same intent is apparent 
from the following language taken 
from the new Probation, Parole, and 
E>:ecutive Clemency Act, Chapter 
153, Laws of lHoo, now Section 94-
9823, RC.M., 1947: 

"Definitions. When used in this 
act, unless the context otherwise 
requires: 

(a) 'Probation' is the release by 
the court without imprisonment 
except as otherwise provided by 
law, of a defendant found guilty 
of a crime upon verdict or plea, 
subject to conditions imposed by 
the court and subject to the su
pervision of the board upon di
rection of the court. "(Em
phasis Supplied.) 

The same act, in Section 94-9830, 
R.C.M., 1947, states in part as fol
lows: 

" ... The probation and parole 
officer may recommend, and by 
order duly entered, a court may 
modify any condition of proba
tion or suspension of sentence at 
any time .... " 

The following, Section 94-9831, 
RC.M., 1947, makes provision for an 
arrest of a probationer by an agent 
of the Pardon Board, but it further 
states that: 

" ... Upon such arrest and de
tention, the probation and parole 
officer shall immediately notify 
the court with jurisdiction over 
such prisoner, and shall submit 
in writing a report. . . . There
upon, . . . the court may continue 
to revoke the probation or sus
pension of sentence, and may re
quire him to serve the sentence 
imposed, or any lesser sentence, 
and, if imposition of sentence was 
suspended, may impose any sen
tence which might originally have 
been imposed .... Section 94-7824, 
RC.M., 1947, provides that: 

"Whenever a sentence to any 
penal or other institution in the 
state has been imposed,' but the 
execution thereof has been sus
pended and the defendant placed 
on probation, the effect of such 
order of probation shall be to 
place said defendant under the 
control and management of the 
state board of pardons and he shall 
be subject to the provisions of the 
probation, parole and executive 
clemancy act." 

Although Section 94-7821, supra, 
contains language stating that the 
court may, " ... order the prisoner 
placed under the jurisdiction of the 
state board of pardons ... ", and 
Section 94-7824, supra, can be con
strued to indicate jurisdiction is 
placed in the Board for all pur
poses, the clear intent of the Legis-
,-".ure as evidenced by the numerous 

statutory references set forth above 
shows that the "jurisdiction" of the 
Board of Pardons extends only to 
;'supervision" of the prisoner's pro
bation, and does not confer any au
thority to revoke probation except 
for a sufficient period of time to 
have the prisoner brought before 
the committing judge or his suc
cessor. 

It is therefore my opinion that the 
jurisdiction of the Pardon Board in 
::;upervising a prisoner's probation 
does not confer authority for revo
cation of probation other than for a 
period of time sufficient to have the 
prisoner brought before the commit
ting judge or his successor. 

Your final question asks: "What is 
the criminal or civil liability of a 
member of the Pardon Board, or its 
executive officer, if not bonded, in 
a matter of alleged false imprison
ment or alleged denial of due proc
ess of law?" 

Section 94-3506, RC.M., 1947, pro
vides in part that: 

"Every public officer, or person 
pretending to be a public officer, 
who, under the pretense or color 
of any process or other legal au
thority, arrests any person, or de
tains him against his will. or 
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seizes or levies upon any prop
erty, or disposes anyone of his 
lands or tenements, without a 
regular process or lawful author
ity therefor, is guilty of a misde
meanor .... " 

Section 94-3576, R.C.M., 1947, de
fines "false imprisonment" as fol
lows: 

"False imprisonment is the un
lawful violation of the personal 
liberty of another, and is punish
able by fine not exceedin,g five 
thousand dollars, or by imprison
ment in the county jail not more 
than one year, or both." 

Article III, Section 3, of the State 
Constitution, guarantees all persons 
the right to be free in their actions 
in all places "in all lawful ways". 
Members or employees of the Par
don Board are not criminally or civil
ly liable for arrests or imprison
ments made for cause, namely for 
violation of conditions of probation. 
Although the legislative enactment 
setting up the new Pardon Board 
does not contain provisions for 
bonds to be given by the Board 
or its representatives, Section 6-102, 
R.C.M., 1947, states that: 

"All other state officers not 
herein mentioned shall give bonds 
in such amounts as shall be fixed 
by the state board of examiners." 

Bonds are required for the protec
tion of the public so that persons un
lawfully restrained will be able to 
bave substantial property subject 
to execution under proper judge
ment. 

It is therefore my opinion that 
. members or representatives of the 
Pardon Board are answerable to civil 
or criminal prosecution for false ar
rest or denial of a person's rights to 
the same extent as other public of
ficers and they should be bonded in 
an amount to be determined to be 
adequate by the State Boa r d of 
Examiners. 

Very truly yours, 
ARNOLD H. OLSEN, 
Attorney General. 

Opinion No. 102 

Public Employee's Retirement 
System - National Guard 

HELD: Service in the Montana 
National Guard prior to July 25, 
1917, is creditable prior service for 
the purpose of retirement credit in 
the Public Employee's Retirement 
System. 
Mr. John F. Sasek 
Secretary 
Public Employees' Retirement 

System 
Sam W. Mitchell Building 
Helena, Montana 
Dear Mr. Sasek: 

You have asked my opinion as to 
the creditability of Montana Na
tional Guard Service prior to July 
25, 1917, as state service for retire
ment credit in the Public Employees' 
Retirement System. 

As I understand the facts, a mem
ber of the system enlisted in the 
Montana National Guard on March 
27, 1917. On July 25, 1917, the Mon
tana National Guard was called into 
service by the United States. If 
service in the Montana National 
Guard, from the time of the mem
ber's enlistment to the time the 
Montana National Guard was called 
into the Federal Service, is state 
service, then that service would be 
creditable, as well as the service by 
the member as a member of the 
armed forces of the United States. 
after the Montana National Guard 
was called into the service of the 
United States. 

I call your attention to my opin
ion of May 23, 1956, in which I held 
that under the Montana statutes and 
the Federal Code provisions appli
cable, the Montana National Guard 
is an agency and a creature of the 
State of Montana. No inquiry need 
be made as to the source of the 
funds from which the inquiring 
member was paid for his service as 
a National Guardsman in the in
terim between his enlistment and the 
federalization of the National Guard 
on July 25, 1917, because under Sec
tion 68-102(f), R.C.M., 1947, it is not 
necessary, in order to be a state 
employee, that the salary be paid 
by warrant of the State Auditor. 
The subsection provides that: 
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