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"16-1017. Direction of Law Suits.
The board of county commissioners
has jurisdiction and power under such
limitations and restrictions a~ are prescribed by law: To direct and control
the prosecution and defense of all
suits to which the county is a party.
"16-1126. Special Counsel-Acting
County Attorney. The board of county commissioners has the power, except in counties of the first class,
whenever, in its judgment, the ends
of justice or the interests of the
county require it, to employ, or authorize the county attorney to employ, special counsel to assist in the
prosecution of any criminal case
pending in such county, or to represent said county in any civil action
in which such county is a party ... "
These sections place the direction
and control of law suits, including the
matter of hiring additional counsel, in
the hands of the board of county commissioners.
The power of appointing special
counsel to represent the county is all
extraordinary power, the exercise of
which has always been narrowly construed. (See Territory v. Harding, 6
Mont. 323.) The power of the county
commissioners in appointing special
counsel was the subject of an Attorney
General's opinion by Attorney General
Foot, 12 Opinions of the Attorney
General 181, in which it was held that
the board of county commissioners has
only such authority in this field as is
delegated to them by statute. (See also
Porter v. District Court, 124 Mont. 249,
220 Pac. (2d) 1035.)
The existence and exercise of this
power is limited to those cases where
it exists specifically, by statute, or by
necessary implication from the powers
of the district courts, as in Territory
v. Harding, supra. and it cannot exist
in other cases. Since the County Attorney is nowhere authorized specifically to employ special counsel to
assist him in the prosecution of law
suits, the power, if it exists. must exist
by necessary implication from the duties of his office. However. the powers
of the County Attorney in emloying
deputies and office help have also previously been quite clearly defined. In
15 Opinions of the Attorney General
53, No. 67, the powers of the COl1nty
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Attorney to hire extra investIgators
was questioned.
Attorney Gener'al
Nagle said:
"As a rule the county commissioners must authorize the employment
of all extra employees before they can
claim compensation from the county
and after such employment is authorized by the board of county commissioners, the official who desires the
extra help may choose his employee.
The only exception to this rule is in
emergencies, where such emergency
will not permit of the delay necessary
for the board to assemble."
Since Section 16-1126, R. C. 1\'[',1947.
provides only that the County Attorney may employ other counsel upon
the authorization of the County Commissioners, it is evident that this is the
full extent of the power and such authorization is necessary.
This opinion does not consider and
is not intended as a ruling upon the
merits of the claim or of any claim
which might be filed in such a case.
\Vhether or not a contract for services
by the commissioners and the special
counsel may be implied from. the facts
of the situation is a question of fact
which cannot be settled by this office.
r t is, therefore, my opinion that the
County Attorney does not have the
power to employ special counsel unless
specifically authorized to do so by the
Board of County Commissioners as
provided in Section 16-1126, R. C. M.,
1947.
Opinion No. 95.
Interdiction-Justice Courts.
HELD: Interdiction proceedings under Chapter 2. Title 4, R. C. M., 1917,
may be instituted in justice court as
well as in the district court.
September 24, 1954.
Mr. Robert T. Pantzer
County Attorney
Park County
Li\'ingston, Montana
Dear :\[r. Pantzer:
You have requested my opinion upon
the following question:
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"Most proceedings for interdiction,
under Chapter 2, Title 4, R. C. 1\'1.,
1947, be instituted only in the district
court, or may they also be instituted
in justice court?
You have informed me that an order
of interdiction has been made in your
county and that the Liquor Control
Board declined to file the order, in
conformity with 19 Opinions of the
Attorney General 396, No. 243, which
held that all interdiction proceedings
must be instituted in the district court.
It appears upon examination, that
Opinion No. 243, supra, is not a correct statement of the law, The applicable statutes are Sections 4-201, 4-203
,md 4-204, R. C. 1\'1., 1947 The pertinent portions of these sections provide:
"4-201. Interdiction-Order OfEffect-Disposal Of Liquor Of Interdicted Person, (1) V{here it is
made to appear to the satisfaction of
any court that any person, resident or
sojourning within the state, by excessive drinking of liquor, misspends,
wastes, or lessens his estate, or injures his health, or endangers or interrupts the peace and happiness of
his family, the court may make an
order of interdiction directin~ the
cancellation of any permit held by
that person, and prohibitin~ the sale
of liquor to him until further order;
and the court shall cause the order
to be forthwith filed with the board.

,,*
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" (Emphasis supplied.)

"4-203. Revocation Of Order Of
Interdiction-Restoration Of Rights.
The court by whom an order of interdiction is made under this Act, upon
being satisfied that the justice of the
case so requires, may revoke the
order of interdiction by an order
filed with the board; and upon the
filing of the order of revocation, the
interdicted person shall be restored
to all his rights under this Act, and
the board shall accordingly forthwith
notify all vendors and such other
persons as may be provided by the
regulations." (Emphasis supplied.)
"4-204. Application And Setting
Aside Order of Interdiction-Restoration Of Rights-Xotice Of Applica-

tion. (I) Upon the application to the
judge of any district court liy. ,allY
person in respect of whom all order
of interdiction has been made under
this Act, and upon it being made to
appear to the satisfaction of the judge
that the circumstances of the case
did not warrant the makin~ of the
order of interdiction, or upon proof
that the interdicted person has refrained from drunkenness for at least
twelve months immediately preceding
the application, the judge may by
order set aside the order of interdiction filed with the board, and the interdicted person shall be restored to
all his rights under this Act, and the
board shall accordingly forthwith notify all vendors and such other persons as ma~' be provided by the regulations.
"(2) The applicant shall, at least
ten clear days before the application,
give notice thereof to the board, ill
writing. served upon the board and
to such other persons as the judge
may direct."
Section 4-201. supra, which provides
for the making of interdiction orders
in the first instance, specifies that the
order may be made by any court. Althou"h the punishment specified by the
section is restraint of the person in a
manner usually applicable only to
equitable actions, the proceedin~ is not
of an exclusively equitable nature so
dS to place it within the ban upon
equity proceedings in justice courts of
Article VITI, Sec. 21 of the Montana
Constitution. (See ~[ettler v. Adamson,
38 i\f 011 t. 198, 99 Pac. 441.)
Section 4-203, supra, provides for
revocation of the order by the court
which made it. The only one of these
sections which is restricted to proceedings in district court is 4-204, supra.
which in effect provides for an appeal
to the district court from an order
previously made. This was the interpretation of these sections by the Supreme Court in the case of State v.
Wiles, 98 Mont. 577, 41 Pac. (2d) 8.
In that case the court said:
"Sections 67 to 70 of Chapter lOS,
above, deal with the subject of 'Interdiction' of any person who, by
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reason of excessive drinking " " ..
misspends, wastes, or lessens his estate' and for 'summary' conviction of
such a person who, after interdicti.on, has liquor in his possession.
Reference here is merely to the
'court,' but, as such a caSe is not
before us, we need not determine
whether or not such proceedings
must be brought in a justice's court;
however, the· Act itself would inclicate that the intention was that it
should be, as Section 70 in effect provides for an appeal to the district
court from the order of interdiction."
It is apparent that Opinion 243,
supra, incorrectly interpreted the statutes and the case of State v. '·Viles.
It is, therefore, my opinion that interdiction proceedings may bc instituted in justice court as well as in the
district court.

Opinion N Q, 96.
Cities and· Towns--Budgets-Money
Realized From Sale of Property
Used in Budget.
HELD: The money realized from
the sale of a city hall must be used
by the city in the next budget.
September 30, 1954.
Mr. R. E. Towle,
State Examiner
Capitol Building
Helena, Montana
Dear Mr. Towle:
You have requested my opinion concerning a city budget problem. You
advise me that a city submitted to the
qualified electors who were taxpayers
the question of selling the city hall
and placing the proceeds of sale in a
fund to purchase the water works. The
electors approved the proposition and
the funds realized from the sale have
been held for several years for the
stated purpose. Your specific question
is directed to the propriety of this procedure.
Section 11-964. R. C. :\1., 1947, gives
to the city council the power to sell
any property belonging to the city and
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the sale must be made by an ordinance
or resolution passed by two-thirds vote
of the council. If the property is held
in trust for a specific purpose, then the
sale mllst be apprO\'ed by a majority
vote of the taxpayers. This statute
contains no specific directions as to the
disposition of the money realized from
the sale.
rn the absence of any controiling
statute, the 2\1 unicipal Budget Law.
Chapter 14 of Title II, R. C. i\1., 1947,
would apply. r n the preparation of the
budget the city clerk must, lInder Sec11-1404, R. C. M., 1947, prepare estimated receipts from all sources and
include the surplus or unencumbered
treasury balances at the close of the
fiscal year. After the adoption of the
budget estimated receipts and cash balances are deducted from the appropriations in determining the amount to be
raised by taxation. (Section 11-1406.
R. C. M., 1947.) In other words, all
cash balances on hand which are 1I0t
held separate under the terms of a specific statute are; to be used to reduce
the amount to be raised by taxes for
each fiscal year. In Rogge v. Petroleum County, 107 Mont. 36, 80 Pac.
(2d) 380, the court applied the rule
that cash on hand must be taken into
consideration in fixing the levy for a
county budget.
While the proceeds of the sale of
the city hall have been held for several years and should have been used
in. the next budget after the sale, yet
this does not change the rule and such
funds should be now used in the current budget. The purchase of the city
water works is capital expenditure and
the funds may now be devoted to the
capital outlay item for the purchase of
the water system.
The city election which authorized
the sale of the city hall might have
been necessary if the property was
conveyed to the city trust for a specific
purpose. Such an election would only
relieve the city of the obligation of
the trust but could not impress· on the
moneys realized from the sale any
designated lise. A municipal corporation may hold an election only when
authorized by statute and only for the
purposes fixed by law. This is well
stated in 18 Am. Jur. 243, Sec. 100, in
t he following language:

