152

OPINIONS OF THE ATTORNEY GENERAL

It is to be noted in the above-quoted
statute that the commissioners have
not only discretionary power as to
whether a lease should be given to a
school district, but, also as to the
rental. However, the term of the lease
cannot exceed four years.
Subsection 11 of Section 75-4231, R.
C. M., 1947, grants to the trustees of
every county high school the power:
"To rent, lease and let to such persons and entities as the board may
deem proper the high school halls,
gymnasiums, buildings, and parts
thereof, for such time and rental as
'the board may designate, and to pay
over to the county treasurer all sums
collected on account of such letting
for the credit of the high schooL"
The above quoted gives broad authority to the trustees of a county high
school to lease school buildings. Exact
limitations are not prescribed on the
exercise of the power and as a consequence milch is left to the discretion
of the trustees. In view of this section
and Section 75-1636, R. C. 1Vr., 19~7.
both the county commissioners and
the trustees of the high school district
should execute the lease and avoid any
question concerning the proper parties
to sign the lease on behalf of the
county.
In considering your problem, the
authoritv of the school district to become the lessee must be sanctioned by
statute. Subsection 8 of Section 751632, R. C. M., 1947, gives authority
to every school board "to build, purchase or otherwise acquire schoolhouses, school dormitories and other
buildings necessary in the operation
of schools of the district, and to sell
and dispose of the same." This also is
a broad power and permits the trustees
of a school district to lease buildings
necessary for the operation of the
schools of the district. The case of
Bennett v. Petroleum County, 87 Mont.
436, 288 Pac. 1018, approved a lease
entered into by the board of county
commissioners of buildings for the
use of the county. The statute under
which such lease was made was very
broad in its terms and while it specifically authorized the leasing of buildings for county purposes yet the case

is authority for a school district to
lease buildings as Subsection 8 of Section 75-1632, R. C. M., 1947, is also a
broad grant of power.
The beneficial title to all school property is in the state (Pierson v. Hendricksen, 98 ~lont. 244, 38 Pac. (2d)
991) and it would serve the public interest by permitting a school district
to use county high school buildings
not necessary for the county high
school.
It is, therefore, my opinion that the
board of county commissioners and
the board of trustees of a county high
school may lease to a school district
for a term not exceeding four years a
county high school building not needed
for the purpose of the county high
school. which building would be used
by the district for school purposes.
Opinion No. 94.
Counties - Special Counsel, Employment of-County Attorney, Powers of-Boards of County
Commissioners, Powers of.
HELD: A county attorney does not
have the power to employ special counsel unless, specifically authorized to do
so by the board of county commissioners as provided in Section 16-1126, R.
C. ~L, 1947.
September 23, 1954.
Robert J. Webb
County Attorney
Madison County
Virginia City, Montana
Dear 1\11'. \-Vebb:
~[r.

You have requested my opinion upon
the following question:
"I'lfay the county attorney bind the
county to a contract for additional
counsel in the trial of a criminal action without the consent of the board
of county commissioners, whether or
not they have knowledge of the arrangement."
Two statutes control the hiring by
counties of additional counsel. These
are Sections 16-1017 and 16-1126, R.
C. ~J., 1947, which provide in part,
as follows:
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"16-1017. Direction of Law Suits.
The board of county commissioners
has jurisdiction and power under such
limitations and restrictions a~ are prescribed by law: To direct and control
the prosecution and defense of all
suits to which the county is a party.
"16-1126. Special Counsel-Acting
County Attorney. The board of county commissioners has the power, except in counties of the first class,
whenever, in its judgment, the ends
of justice or the interests of the
county require it, to employ, or authorize the county attorney to employ, special counsel to assist in the
prosecution of any criminal case
pending in such county, or to represent said county in any civil action
in which such county is a party ... "
These sections place the direction
and control of law suits, including the
matter of hiring additional counsel, in
the hands of the board of county commissioners.
The power of appointing special
counsel to represent the county is all
extraordinary power, the exercise of
which has always been narrowly construed. (See Territory v. Harding, 6
Mont. 323.) The power of the county
commissioners in appointing special
counsel was the subject of an Attorney
General's opinion by Attorney General
Foot, 12 Opinions of the Attorney
General 181, in which it was held that
the board of county commissioners has
only such authority in this field as is
delegated to them by statute. (See also
Porter v. District Court, 124 Mont. 249,
220 Pac. (2d) 1035.)
The existence and exercise of this
power is limited to those cases where
it exists specifically, by statute, or by
necessary implication from the powers
of the district courts, as in Territory
v. Harding, supra. and it cannot exist
in other cases. Since the County Attorney is nowhere authorized specifically to employ special counsel to
assist him in the prosecution of law
suits, the power, if it exists. must exist
by necessary implication from the duties of his office. However. the powers
of the County Attorney in emloying
deputies and office help have also previously been quite clearly defined. In
15 Opinions of the Attorney General
53, No. 67, the powers of the COl1nty
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Attorney to hire extra investIgators
was questioned.
Attorney Gener'al
Nagle said:
"As a rule the county commissioners must authorize the employment
of all extra employees before they can
claim compensation from the county
and after such employment is authorized by the board of county commissioners, the official who desires the
extra help may choose his employee.
The only exception to this rule is in
emergencies, where such emergency
will not permit of the delay necessary
for the board to assemble."
Since Section 16-1126, R. C. 1\'[',1947.
provides only that the County Attorney may employ other counsel upon
the authorization of the County Commissioners, it is evident that this is the
full extent of the power and such authorization is necessary.
This opinion does not consider and
is not intended as a ruling upon the
merits of the claim or of any claim
which might be filed in such a case.
\Vhether or not a contract for services
by the commissioners and the special
counsel may be implied from. the facts
of the situation is a question of fact
which cannot be settled by this office.
r t is, therefore, my opinion that the
County Attorney does not have the
power to employ special counsel unless
specifically authorized to do so by the
Board of County Commissioners as
provided in Section 16-1126, R. C. M.,
1947.
Opinion No. 95.
Interdiction-Justice Courts.
HELD: Interdiction proceedings under Chapter 2. Title 4, R. C. M., 1917,
may be instituted in justice court as
well as in the district court.
September 24, 1954.
Mr. Robert T. Pantzer
County Attorney
Park County
Li\'ingston, Montana
Dear :\[r. Pantzer:
You have requested my opinion upon
the following question:

