OPINIONS OF THE ATTORNEY GEKERAL
In Opinion No. 130, Volume 24, Report and Of£jcial Opinions of the Attorney General, this office held that a
non-accredited high school is not entitled to state aid under the foundation
financial program as defined in Chapter 36 of Title 75, Revised Codes of
Montana, 1947. In arriving at the opinion reliance was placed on that portion
of Section 75-3611, R. C. M., 1947,
which reads as follows:
" . . . The average number belonging of secondary pupils of a school
district or of elementary pupils of a
school district does not include the
pupils of any high school or of any
elementary school which has not been
accredited by the state board of education .
II

Under Section 75-3610, R. C. M.,
1947, the state's contribution to the
various schools is determined on the
basis of financial need which is computed upon the basis of the average
number belonging. In other words.
the measuring device for allocating
money to school districts under the
foundation program is "the avera"e
number belonging" of the school. The
a hove-quoted portion of Section 753611, R. C. i\'f., 1947. removes pupils
of a school which has not been accredited from consideration under the foundation program. Similar reasoning prevents a non-accredited high school
from receiving an apportionment of
the special countv high school tax as
Section 75-3618, R. C. M., 1947, provides in part as follows:
"After the deduction of transportation reimbursements provided by law,
the proceeds of the county ten (10)
mill common school levy and the proceeds of the county ten (10) mill
special tax for high schools, shall
each be separately distributed by the
county superintendent to the respective districts in the county, and the
county high school if there be one, in
proportion to their needs under the
foundation financial program .... "
By the terms of this section, the
county high school funds are distributed to each high school in proportion
to their needs under the foundation
financial program. As the foundation
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financial program is based on "the
average number belonging" of each
school and a non-accredited high
school is precluded from receiving
county apportionment of the special
county high school tax. The ten mill
levy is provided for in Section 754516.1, R. C. M., 1947.
It is, therefore, my opinion that a
non-accredited high school is not entitled to receive an apportionment of
the county ten mill special tax for high
schools.
Opinion No. 92.
Schoois and School Districts-Extra
Levies-One Question for An
Extra Levy on a High
School District.
HELD: 1. In the submission of the
question to the qualified electors of a
high school district whether an extra
levy should be authorized the amounts
needed for each high school must be
incorporated in one question.
2. An extra
the electorate
the use of the
trict although
part of a high

levy may be voted by
of a school district for
high school of the disthe school district is a
school district.
August 26, 1954'.

Mr. W. M. Black
County Attorney
Toole County
Shelby, Montana
Dear Mr. Black:
You have requested my opinion concerning the validity of two special
elections for extra levies. You advise
me that there are .two high schools in
one high school district. You also
state that separate ballots were used at
the election submitting propositions for
extra levies for the support and maintenance of each of the two high
schools. The electors approved the
extra levy for one of the high schools
and rejected the levy on the high school
district for the other high school. Subsequently, a special election was held
in the common school district and a
special levy was approved for the support and maintenance of the high
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school whose request for an extra levy
on the high school district had been
rejected.
In considering the problem, it is
necessary to observe the provisions of
two pertinent code sections. Section
75-3801, R. C. M., 1947, as last amended
by Chapter 247, Laws of 1953, reads III
part as follows:

u* * * • *
"(2) Whenever the board of trustees of any district or county high
school shall deem it necessary to raise
money by taxation in excess of the
levy required to meet its foundation
program ... for the purpose of maintaining the high schools of said district or the county high school, . . .
or for any other purpose necessary
for the proper operation and maintenance of the schools of said district,
or county high school, said board of
trustees shall determine and fix the
amount necessary .and required for
such purpose or purposes in addition
to any other legal levies on the district, ... and in the case of the district high school it shall submit the
question of an additional levy to raise
said amount to the qualified electors
residing within the district who are
taxpayers and whose names appear
. upon the last completed assessment
roll of the county for state, county
and school taxes, either at the regular annual election held in said district
or at a special election. called for that
purpose by the board of trustees of
said district." (Emphasis supplied.)
The above quoted authorizes an election on the question of an additional
levy for the support of a district high
school to the voters of the district in
which the high school is situate.
Section 75-4609. R. C. 1L, 1947, as
last amended by Chapter 120, Laws of
1953, provides:
"Special Tax I.evy - Election.
Whenever the board of trustees of
the local school district within which
the high school is situated shall deem
it necessary to raise money for high
school purposes in addition to its
revenues from countv and state apportionments. a meeting of the board
of trustees of the high school district
together with the chairmen of the

board's of trustees of all common
school districts inc1ude-d within the
high school district shall be called
and held to consider the calling of an
election to vote upon the question of
approving a special levy for high
school purposes. Provided. that any
other member designated by the
board of trustees of any such common school district may represent
such district in place of the chairman
thereof. If a majority of the board
of trustees of the high school district
and the designated representatives of
said common school districts attending such meeting shall determine
that the proposed expenditures are
necessary for the proper maintenance
and operation of such high school,
said trustees of the high school district shall ascertain and determine
the number of mills required to be
raised by special levy, and shall call
an election for the purpose of submitting the question of making such
additional levy to the qualified electors
who are taxpayers upon property
within the high school district, and if
approved by a majority vote of all of
the taxpayers voting at such election.
the result of said election shall be
certified to the board of county commissioners, and the levy approved by
such majority vote shall be made
upon all property within said high
school district."
This section permits the qualified
electors of a high school district to
authorize an additional levy to support
a high school which levy would be
made over the entire high school district. It is important to observe that
the statute states that one levy may be
made for the high school of the district. As a general rule, there is only
one high school in each hi"h school
district, but under the facts here there
are two high schools in a high school
district. The taxing unit is the high
school district and the additional levy
may be imposed for high school purposes on this taxing district. The authorized purpose as stated in the statute is to permit an additional levy to
raise money for high school purposes
above the foundation program. The
total amount needed for high school
purposes in the district should be incorporated in this single levy. n each
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of the high schools needs additional
funds, then only one question incorporating the full amount for each high
school should have been submitted to
the electors. Submitting the question
in this manner would comply with the
language used in the statute which requires but one additional levy and also
prevent discrimination between the two
schools within the taxing area. Section
11 of Article X I I of the r\'Iontana Constitution requires uniformity in taxation and in Com. v. Alden Coal Co., 251
Pac. 134, 96 A. 246, L. R. A. 1916 F. 154,
it was held that the constitutional provision that taxation shall be uniform
applies not only to the levy and assessment of the tax, but to its expenditure
and distribution as well. The submission of the two questions resulted in a
tax over the high school district for
the use of one of the two high schools,
and as a consequence there was a lack
of uniformity in the distribution of the
funds.
The tax which was approved by the
electorate of the common school district for the support of the high school
of the common school district complies
with Section 75-3801, R. C. ~'1., 1947.
as amended. and is uniform and not
discriminatory.
It is, therefore. my opinion that:
1. In the submission of the question
to the qualified electors of a high
school district whether an extra levy
should be authorized. the amounts
needed for each high school must he
incorporated in one question.

2. An extra levy may be voted by
the electorate of a school district for
the use of the high school of the district although the school district is a
part of a high school district.
Opinion No. 93.
School and School Districts-Lease of
County Buildings to School Districts-County High SchoolsTrustees-County Commissioners.
HELD: The board of county commissioners and the board of trustees of
a county high school may lease to a
school district for a term not exceeding four years a county high school
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building not needed for the purposes
of the county high school, which building would be used bv the district for
school purposes.
-

August 27, 1954.
Mr. Harold L. Allen
County Attorney
Gallatin Cvunty
Bozeman, ~fontana
Dear :\f r. Allen:
You have requested my opinion concerning the power of the board of trustees of a county high school to lease
a high school building to a school district to be used for junior high school
purposes. You advise me that a new
high school will be constructed and
the present county high school building will not be needed for high school
purposes after the construction of the
new building.
As a county high school is constructed with cOlmty funds and by the issuance of, county bonds, the legal title
to the county high school is in the
county. (Pierson v. Hendricksen, 98
Mont. 244, 38 Pac. (2d) 991.) Section
75-1636. R. C. :\L, 1947. gives specific
authority to the county commissioners to lease any county real or oersonal property to school districts. This
section reads as follows:
"Leasing of County Lands for
School Purposes-Limitation of Term.
\Vhenever any county of the State of
Montana shall have acquired title to
any real or personal property in any
manner now provided by law and
~uch property is suitable or useful for
dormitory or gymnasium or school
purposes to any public school located
within the same c'ity, town or school
district where said property is situated, the board of county commissioners of said county may, upon request of the board of trustees of any
such school district, lease said property to such school district for school
dormitory or gymnasium purposes
for such rental as the said board of
county commissioners may deem adequate and for such term of years. not
exceeding. f:?l1r years; as the board
may see fIt.

