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of the State of Montana as their in
terests may appear; and if the fed
eral law so requires, the federal gov
ernment shall be entitled to a share 
of any amounts collected hereunder 
in proportion to the amounts which 
it has cont(ibuted to the grants re
covered, and the amount due the 
United States shall be promptly paid 
by the state board to the United 
States government." 

Prior to the 1953 amendments, the 
State \VeHare Department construed 
Section 71-412, supra, providing for 
distribution to the "State." to mean 
distribution to the old age assistance 
fund of the State. If the same con
struction were placed on Section 71-412, 
supra, as amended by Chapter 234, 
supra, this section would conflict with 
Chapter 228, supra, which provides for 
distribution to the "general fund of the 
State.'" 

J n . construing statutes, the object is 
to ascertain the intent of the Legisla
ture and to achieve this end. several 
rules of statutory construction have 
been formulated. One of these rules 
is that the construction placed on the 
statute by the executive branch of the 
government, which is followed for a 
number of years, will not be disturbed 
except for cogent reasons. Murray 
Hospital v. Angrove. 92 Mont. 101. 10 
Pac. (2d) 577; Miller Insurance Agen
cy v. Porter, 93 Mont. 567, 20 Pac (2d) 
643; State ex reI. City of Butte v. 
Healy, 105 Mont. 227,70 Pac. (2d) 437; 
Butte Miners Union No.1 v. A.C.M. 
Co., 112 Mont. 418, 118 Pac. (2d) 148. 

Since many sessions of the Legisla
ture have met since Section 71-412 was 
originally enacted in 1937, the courts 
would no doubt approve the interpreta
tion placed on the word "state" by the 
Department to IJIean the "state old age 
assIstance fund. 

However, it is also a rule of statu
tory construction that when two stat
utes are enacted at the same session 
of the Legislature, both should be given 
effect if possible. State v. Fransham, 
19 Mont. 273; McElwee v. McNaugh
ton, 19 Mont. 474. 48 Pac. 1118 

Also. where one act deals with a 
subject generally and another with 
part of the same subject, the two must 

be read together and harmonized, if 
possible; but to the extent of any 
necessary repugnancy between them, 
the special statute prevails. Stadler v. 
City of Helena, 46 Mont. 128, 127 Pac. 
454; Reagan v. Boyd, 59 Mont. 453, 
197 Pac. 832. 

Further, if two statutes are so much 
in conflict as to render it impossible 
for both to stand, the latter enactment 
controls, although the courts will make 
every effort to harmonize the two stat
utes. Wheir v. Dye, lOS Mont. 347, 73 
Pac. (2d) 209; State ex reI. Wilson v. 
Weir, 106 Mont. 526, 79 Pac. (2d) 305. 

While the construction placed on the 
statut€;s by the executive department 
is entitled to great weight, still it is 
possible to construe these two ap
parently conflicting statutes together 
and harmonize them. in that Chapter 
234, supra, provides for distribution of 
the State's portion to the "State." and 
Chapter 228, supra, to the "State's gen
eral fund." Chapter 228 deals with 
the same subject in a more minute and 
special way and. therefore. controls 
over the general wording of Chapter 
234. Also, Chapter 228 was enacted and 
became effective on April 1, 1953. while 
Chapter 234 became effective on March 
6. 1953, and, therefore. Chapter' 228 
being the latter enactment, would con
trol over any apparent conflict bctwecn 
the two sections. 

It is therefore my opinion that the 
State's portion of the funds collected 
from the estates of deceased public 
assistance recipients should be dis
tributed to the general fund of the 
State of Montana rather than to the 
old age assistance fund. 

Opinicn No. 90. 

Depositories, Banks - Building and 
Loan Associations, Trusts, Pre-Ar

ranged Funeral Plans-Debtor
Creditor Relationship. 

HELD; The depositories contem
plated by Chapter 232, Laws of 1953, 
do not become trustees for those who 
are to receive the funeral benefits; that 
the normal debtor-creditor relationship 
exists as between the depositor and 
the depository; and that the depository 
is under no duty to see that the tr11st is 
properly administered. 
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Mr. R. E. Towle 
State Bank Examiner 
Helena, Montana 

Dear Mr. Towle: 

August 20, 1954. 

You have requested my opinion with 
respect to Chapter 232, Laws of 1953. 
The Chapter deals with trust deposits 
for pre-arranged funeral plans. Under 
Section 2 of the Act, the party to- the 
contract holding the money in trust 
shall, within thirty days after receipt 
thereof, deposit said money in a bank
ing institution or invest said money in 
the stock of a savings or building and 
loan association which is insured by an 
instrumentality of the Federal Govern
ment. Section 1 of the Act states: 

" ... All money paid under such 
contract shaH be held in trust for the 
purpose for which it was paid until 
the obligation is fulfilled according to 
its terms or ... " 

The question arises as to whether a 
duty is imposed upon the depository to 
see that withdrawals are made for the 
purpose of satisfying the trust. In 
order to effectuate the purposes of the 
act, . it is mandatory that the party to 
t he contract deposit the money with the 
depository within thirty days of re
ceipt of the money. State ex rei Mc
Cabe v. District Court 106 Mont. 272, 
76 Pac. (2d) 634. If the various de
positories in the state refuse to accept 
the moneys for deposit, thev in effect 
nullify the act. . 

Generally speaking, although a bank 
may know or be charged with notice 
of the trust character of funds on de
posit with it, it is not necessarily liable 
if such funds are withdrawn by the 
iic\"ciarv and used for other purposes. 
7 Am. Jur. 374. The contract between 
the bank and the depositor is that the 
former will pay according to the checks 
of the latter, and when they are drawn 
in proper form by a depositor upon an 
account standing in his name as fidu
ciary. the bank is hound to presume 
that he is acting lawfully within the 
performance of his duty, in the absence 
of knowledge or notice to the con
trary, the bank may and is bound to 
assume that the fiduciary will appro
priate the money, when drawn, to a 

proper use and incurs no liability in 
making such payment. Leapheart v. 
Commercial Bank 45 S.c. 563, 23 S.E. 
939; 33 L.R.A. 700. Un del these Cir· 

cumstances, if the depository incurs no 
liability, he likewise incurs no added 
burden. I t is not the business of the 
bank to administer the trust. New 
Amsterdam Casualty v. Robertson, 129 
Ore. 663, 278 Pac. 963. The law im
poses no such duty upon the banks as 
it would constitute an unreasonable 
burden upon them. However, the mere 
fact that the depository is the trustee 
of the funds even though the interest 
is known to go into the trust and that 
fact is known to the depository, does 
not impress the trust relationship upon 
the bank and the depositor or upon 
the bank for the beneficiary. Petty
bridge v. First National Bank of Liv
ingston, 75 Mont. 173, 243 Pac. 569. 

I t is therefore my opinion that the 
depositories contemplated by Chapter 
232, Laws of 1953, do not become 
trustees for those who are to receive 
the funeral benefits; that the normal 
debtor-creditor relationship exists as 
between the depositor and the deposi
tory and that the depository is under 
no duty to see that the trust is properly 
administered. 

Opinion No. 91. 

Schools and School Districts-County 
Special Levy for High Schools

Non-Accredited High 
Schools. 

HELD: That a non-accredited high 
school is not entitled to recei \'(' an ap
portionment of the county ten mill spe
cial tax for high schools. 

:\ugw;t 21. 1954. 

:\11'. Edward J. Ober, Jr. 
County Attorne\' 
Hill County . 
Havre, xlo;1tana 

Dear Mr. Oher: 

You ilave requested my opinion con
cerning the eligihility of a non-accred
ited high school to receive an appor
tionment of the county ten mill special 
tax for high schools. 
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