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which might cause competitors to lose
profits they might have had if they
were allowed to maintain higher prices.
(See II Montana Law Review 21, page
39.) The Ormesher and Sawyer cases
make it abundantly clear that .the Act
is directed only toward "ruirious price
cutting done with intent to injure and
destroy competitors."
In this respect the economic power
of the offender should be an important consideration. The prohibited intent is to injure and destroy competitition. A small, competitively insignificant merchant could hardly intend.
by means of the minute amount refunded on trading stamps, to injure
and destroy a powerful individual or
group of merchants. On the other
hand, an even smaller refund by a
powerful merchant or group might be
sufficient to destroy a number of small
independents. (See 11 Montana Law
Review 21, page 39.)
The Supreme Court has not attempted to fix, in advance, a standard
by which the necessary intent may be
measured. This is necessarily a question of fact which must be decided by
the trier of fact in the individual case.
Such matters of fact are within the
scop'e of the Montana Trade Commission"s fact finding powers, under Section 51-113. R. C. M., 1947. This section provides that the Montana Trade
Commission shall have not merely the
right but the duty to hold hearings
and determine the facts whenever they
have reason to believe that any person, firm or corporation is violating
the law. The power is exclusively in
the Commission. This case is exactly
the sort of situation which the Trade
Commission has been empowered by
the legislature to inquire into and
remedy, if need be. No other administrative agencv or official can assume
this fact-findinq- function. The Trade
Commission in performance of itS'statutory duty should inquire into and determine the facts in any situation where
it believes the law is being violated.

It is therefore my opinion that:
1. A sale at cost, plus the "minimum
markup" fixed by the Trade Commission, upon which a trading stamp is
given, is not necessarily a sale below

"cost" as that term is defined in the
Unfair Practices Act. The fact whether
or not such a sale is a sale below cost
must be determined upon the facts of
the individual case, taking into account
the cost accounting system of the individual merchant.
2. If a sale is found to be below cost,
that fact alone does not constitute a
violation of Section 51-103, R. C. M.,
1947; it must also be proven that the
sale was made with intent to injure
and destroy competition, and the sale,
in and of itself. does not constitute
proof of such intent.
3. The provisions of Section 51-105,
R. C. M., 1947, do not establish the
"cost" survey as an absolute standard
by which all merchants must establish
their prices. Any reasonable system
of allocating costs may be followed in
establishing prices by the merchant.
Section 51-lOS, supra, merely permits
the introduction into evidence of the
cost survey, for the use of the trier of
fact in determining whether the merchant's method of allocating costs is
reasonable.
4. It is the duty of the Montana
Trade Commission to determine upon
the facts of individual cases, whether
the giving of trading stamps constitutes a reduction in the selling price
of an article; whether this reduction
brings the sale below "cost" as that
term is defined in the Unfair Practices
Act; and whether such sale was made
with the intent to injure and destroy
competition.
I call to your attention that any
possible constitutional questions hav'e
not been raised or considered. However, for your cons:derations see 11
Montana Law: Review 21, by Professor· Francis E. Coad.
.
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Schools and School Disritcts-Membership in State Teachers' Association Is Not Compulsory-Withholding of a Teacher's Pay on
Days of Teachers' Association Meeting.
HELD: That a board of trustees of
a, school district which elects to close
its schoof during the annual session of
the state teachers' association does not
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have authority to withhold the pay of
ifs teachers during the days school is
closed for such meeting, regardless of
the teachers' membership in the association or attendance at its annual
session.
March 11, 1953.
Mr. Edward C. Schroeter
County Attorney
Flathead County
Kalispell, Montana
Dear :Mr. Schroeter:
You have requested my opinion concerning the authority of the board of
trustees of a school district to withhold
the pay of a teacher who is not a
member of a state teachers' association
on the days school is closed for the
convention of the association.
There are two statutory provisions
which pertain to the closing of schools
for conventions of teachers. Subsection
22 of Section 75-1632, R. C. M., 1947,
as amended by Chapter 207, Laws of
1951, authorizes school trustees.
"To close school at their discretion
during the annual session of the state
teachers' association, and to allow
teachers to a tten d the same wi thout
loss of salary."
Similar authority is given to the
trustees of districts maintaining high
schools and trustees of county high
schools in Subsection 12 of Section
75-4231, R. C. M., 1947, as amended
by Chapter 106, Laws of 1951, which
grants the power,
"To close the high school at its discretion during the annual session of
the state teachers' association and to
allmy the principal or district superintendent and teachers to attend sllch
annual session without loss of salary."
I t is to be observed that the above
quoted statutes permit the closing of
schools for. the meetings of the teachers' association without loss of salary.
There is no requirement that the teachers attend the meeting to avoid' a deduction in salary, but the trustees are
merely given the discretionary power
to close the school during the sess'on.
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The teachers in entering into contracts
for their services with the trustees
agree to teach school 'for those days
school is open. It is the act of the
trustees which closes the schools and
prevents the teachers from teaching on
the days the schools are closed. The
discretionary power granted to the
trustees by the statutes is limited to
the closing of schools for the conven·
tion. The statutes expressly preclude
the loss of salary if the schools ar.e
closed and there is no dicretion given
to the trustees to withhold salary payment.

It is not made a duty of the teachers
to attend the convention, but the terms
of the statute make it possible for the
attendance at the convention without
salary loss. The intent of the statute
is to remove obstacles to attendance,
but there is no suggestion of compulsion that would result from a loss of
salary.
An analagous provision is found in
Section 75-2202, R. C. M., 1947, which
states that "no teacher shall berequired to teach school on a legal holi·
day . . . and no deduction from. the
teacher's time or wages shall be niade
by reason of the fact that a school daY
happens to be a legal holiday."
It is therefore my opinion that a
board of trustees of a school district
which elects to close its school durirtg
the annual session of the state teachers' association does not have authority
to withhold the pay of its teachers
during the days school is closed for
sllch meeting, regardless of the teachers' membership in the association or
attendance at'its annual session.
Opinion No. 10.
Banks and Banking-Bank RecordsDestruction of Bank Records.
HELD: The exception contained in
Section 1, Chapter 77, Laws of 1951,
providing that ledger sheets showing
unpaid balances of any bank may not
be destroyed, refers only to those
ledger sheets showing a balance remaining after the last completed transaction in the account, and not to all
ledger sheets containing record.s of
the accoun t.

