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In his text "Public Officers." Section 607, Professor Troop states the
general rule respecting the exercise of
power by an interested officer to be
" ... he shall not act where the power
is judicial, but he may act where it is
ministerial." Many of the instances
chosen to illustrate this rule concern
the Clerk of the Court. (See Section
614.) It is axiomatic that the office of
the Clerk of the Court is essentially a
ministerial one. (14 C.].S. Clerks of
Courts, Sec. 1. p. 1211.) A review of
his duties and powers as shown by the
Montana statutes confirms this. The
powers which may be deemed discretionary pertain to marriage and probate, and as such, are not pertinent
here.
I t is significant that in several states
special statutes have been necessary to
disqualify a Clerk of Court from performing the duties of his office in respect to any matter in which he has
an interest. (See 11 C.]. Clerks of
Courts, Sec. 68, p. 885, f. n. 90.)
You are cautioned that this opinion
should not be considered to hold that
in every instance a Clerk of the District
Court can at the same time hold the
office of Mayor or City Councilman.
This goes no further than to hold that
the two specific objections raised by
your inquiry and considered herein do
not bar the dual office holding.
,Therefore, based on the facts of
your inquiry and limited to those facts.
I am of the opinion that the offices of
Clerk of the District Court and Mayor
of a City may be held simultaneously
hy the same person. Based on exactly
the same reasoning and limited to the
facts of your inquiry, I am of the
opinion that the offices of Clerk of the
District Court and City Councilman
may be held simultaneously by the
same person.
Opinion No. 89.
Distribution of Funds-General Fund
-Old Age Assistance Fund-State
Department of Public Welfare.
HELD: That the State's portion of
the funds collected from the estates of
deceased public assistance recipients
must be distributed to the General
Fund of the State of Montana rather
than to the Old Age Assistance Fund.

August 13, 1954.
Mr. W. ]. Fouse, Administrator
Department of Public Welfare
Helena, Montana
Dear Mr. Fouse:
You have requested my opinion concerning the distribution of the State's
portion of the funds collected by the
State Department of Public W.e.lfare
from the estates of deceased public
assistance recipients. Specifically. you
have inquired as to whether or not
the funds so collected should be distributed to the General Fund of the
State of Montana or to the Old Age
Assistance Fund. Prior to 1953, recovery was made only from estates of
old age assistance recipients pursuant
to Section 71-412, R.C.l\L, 1947, which
specifically provided, with reference to
distribution, as follows:

* * *
"If the federal law so requires, the
federal government shall be entitled
to a share of any amounts collected
from recipients or their estates in proportion to the amount which it has
contributed to the grants recovered.
and the amount due the United States
shall be promptly paid by the state
to the United States government.
The remaining portion of the amount
collected shall be distributed to the
state and county in proportion to the
total amount paid by each."

However, in 1953, the Legislature
enacted both Chapters 228 and 234,
Laws of 1953. In Chapter 234, the
Legislature amended Section 71-412.
supra. but made no change in that portion of said section above-quoted with
reference to distrihution of the funds
collected.
In Chapter 228, the 1953 Legislature,
enacted the so-called "Lien Law" and
provided for recovery from the e,tates
of all public assistance recipients, including old age a$sistance recipients
and excepting those receiving gpneral
relief and aid to dependent children.
Section 10, Chapter 228, supra, provides:
"All sums recovered hereunder
from any source shall be distributed
to the county and to the general fund
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of the State of Montana as their interests may appear; and if the federal law so requires, the federal government shall be entitled to a share
of any amounts collected hereunder
in proportion to the amounts which
it has cont(ibuted to the grants recovered, and the amount due the
United States shall be promptly paid
by the state board to the United
States government."
Prior to the 1953 amendments, the
State \VeHare Department construed
Section 71-412, supra, providing for
distribution to the "State." to mean
distribution to the old age assistance
fund of the State. If the same construction were placed on Section 71-412,
supra, as amended by Chapter 234,
supra, this section would conflict with
Chapter 228, supra, which provides for
distribution to the "general fund of the
State.'"
J n . construing statutes, the object is
to ascertain the intent of the Legislature and to achieve this end. several
rules of statutory construction have
been formulated. One of these rules
is that the construction placed on the
statute by the executive branch of the
government, which is followed for a
number of years, will not be disturbed
except for cogent reasons. Murray
Hospital v. Angrove. 92 Mont. 101. 10
Pac. (2d) 577; Miller Insurance Agency v. Porter, 93 Mont. 567, 20 Pac (2d)
643; State ex reI. City of Butte v.
Healy, 105 Mont. 227,70 Pac. (2d) 437;
Butte Miners Union No.1 v. A.C.M.
Co., 112 Mont. 418, 118 Pac. (2d) 148.
Since many sessions of the Legislature have met since Section 71-412 was
originally enacted in 1937, the courts
would no doubt approve the interpretation placed on the word "state" by the
Department to IJIean the "state old age
assIstance fund.
However, it is also a rule of statutory construction that when two statutes are enacted at the same session
of the Legislature, both should be given
effect if possible. State v. Fransham,
19 Mont. 273; McElwee v. McNaughton, 19 Mont. 474. 48 Pac. 1118
Also. where one act deals with a
subject generally and another with
part of the same subject, the two must
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be read together and harmonized, if
possible; but to the extent of any
necessary repugnancy between them,
the special statute prevails. Stadler v.
City of Helena, 46 Mont. 128, 127 Pac.
454; Reagan v. Boyd, 59 Mont. 453,
197 Pac. 832.
Further, if two statutes are so much
in conflict as to render it impossible
for both to stand, the latter enactment
controls, although the courts will make
every effort to harmonize the two statutes. Wheir v. Dye, lOS Mont. 347, 73
Pac. (2d) 209; State ex reI. Wilson v.
Weir, 106 Mont. 526, 79 Pac. (2d) 305.
While the construction placed on the
statut€;s by the executive department
is entitled to great weight, still it is
possible to construe these two apparently conflicting statutes together
and harmonize them. in that Chapter
234, supra, provides for distribution of
the State's portion to the "State." and
Chapter 228, supra, to the "State's general fund." Chapter 228 deals with
the same subject in a more minute and
special way and. therefore. controls
over the general wording of Chapter
234. Also, Chapter 228 was enacted and
became effective on April 1, 1953. while
Chapter 234 became effective on March
6. 1953, and, therefore. Chapter' 228
being the latter enactment, would control over any apparent conflict bctwecn
the two sections.
It is therefore my opinion that the
State's portion of the funds collected
from the estates of deceased public
assistance recipients should be distributed to the general fund of the
State of Montana rather than to the
old age assistance fund.
Opinicn No. 90.
Depositories, Banks Building and
Loan Associations, Trusts, Pre-Arranged Funeral Plans-DebtorCreditor Relationship.
HELD; The depositories contemplated by Chapter 232, Laws of 1953,
do not become trustees for those who
are to receive the funeral benefits; that
the normal debtor-creditor relationship
exists as between the depositor and
the depository; and that the depository
is under no duty to see that the tr11st is
properly administered.

