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delivered to the registrar with the application for recording of the encumbrance, and the encumbrance recorded
upon the face of the certificate at that
time.
The plain meaning of the words of
the statute indicate that the legislature intended that only those lien:.
which were endorsed upon the face
of the certificate of ownership should
be valid encumbrances against the vehicle, and that any possible ambiguity
which may have existed under the
previous statute should be wiped out.
rt is the declared intention of the legislature that the face of the certificate
should contain all information necessary to show the full and accurate current state of the title to the automobile, and that a certificate, free of alI
encumbrances should be a guaral1ter.
to the prospective purchaser or lienor
that he is dealing with a vehicle unencumbered in any way.
It necessarily follows that mere filing in the office of the registrar is no
longer sufiicient to place a lien on the
vehicle, as was possible undl'f the law
prior to 1943. Endorsement upon the
face of the certificate is now indispensible to the creation of a valid lien.
It is, therefore, my opinion that no
lien may be placed upon any 11I0tor
vehicle unless the application for recording of the lien is accompanied by
the certificate of ownership. and the
lien is endorsed upon the face of the
certificate of ownership.
It is also my opinion that any liens
which have been placed in the files of
the registrar of motor vehicles and
which were not accompanied by the
certificate of ownership or endorsed
upon the certificate are invalid. and
should be removed from the files of
that department.
Opinion No. 87.
County Commissioners, Powers of.County Agents, Power to Emp10yElections, Special; May be Called
When,
HELD: The entire discretion in the
matter of employing county agents
resides in the county commissioners,
and they have the power and the duty
to decide the question without submitting it to a vote of the electors.
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August 5. 1954.
~[r. Edwin T. In'ine
County Attorney
Granite County
Philipsburg, Montana

Dear Mr. Irvine:
You have asked my opinion upon the
following question:
"Is the hiring of a county agent entirely within the discretion of the
board of county commissioners, or
may the question properly be submitted to the electors of the county
for their vote upon it?"
The matter of hiring agents to carry
on extension work in a county is placed
in the hands of the hoard of countv
COmnllSSl0ners by Section 16-1130,
R.eM .. 1947, as amended. That section provides:
"Extension "Vork in Agriculture
and Home Economics-County Commissioners May :\ppropriate Money
For. The county commissioners of
any county in the state of Montana
may appropriate money from the
general funds of the county treasury,
or from funds provided by spec!al
levy, which the said cou~ty commIssioners are hereby authOrized to make
at the same time as other levies for
county purposes. f<;u' the purpog ~f
carrying on extenSIon wor~ m ~g~l
culture and home economIcs wlth111
the said county in cooperation with
the Montana state college and the
United States department of a!rriculture. The amount of such appropriation in any county, its method of
expenditure, the responsibility for the
direction of the work, and the procedure of appointing agents, the compensation and conditions of service
of such agents, shall be covered in
memoranda of agreement between the
county commissioners and the Montana state college," (EmphasiB, supplied.)
No provision is made for review of
this action by the electorate, or for_
initiation of such a proposal by the
electorate.
There remains the question whether
the hoard may, in its discretion. call a
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special election in order to have the
e1ectoratedeclare its wishes about the
problem.

the power and the duty to decide the
question without submitting it to a
vote of the electors.

Under Montana statutes, this may
not be done. A county is a political
subdivision of the state, and the county,
and its board of commissioners have
only those powers expressly conferred
upon it, or those necessarily im'plied
from those granted. Where a reasonable doubt exists as to the existence
of a particular power, the doubt must
be resolved against the existence of
the power. (Strange v. Esval, 67 Mont.
301, 215 Pa~ 80~)

HELD: 1. A clerk of the District
Court is not prevented by any provision of the Montana Constitution or
by the common law principle of incompatibility
from
simultaneously
holding the office of mayor of a city.

The powers of a board of county
commissioners to call special elections.
in those cases where there is no specific
statutory authorization, are limited by
the provisions of Section 23-102,
R.C.M., 1947, which provides:

2. A clerk of the District Court is
not prevented by any provision of the
Montana Constitution or by the common law principle of incompatibility
irOI11 simultaneously holding the office
of city councilman.

"Special Elections - Purpose and
Calling. Special elections are such as
are held to supply vacancies in any
office, and are held at such times as
may be designated by the proper
officer or authority. The board of
county commissioners shall be authorized to call a special election at
any time for the purpose· of submitting to the qualified electors of
the county a proposition to raise
money for any public improvement
desired to be made in the county."
In the case of State ex rei Rowe v.
Kehoe, 49 Mont. 582, 144 Pac. 162. our
Supreme Court defined the term "special election" as follows:
"A special election is one held to
supply a vacancy in a public office.
or one in which is submitted to the
electors a proposition to raise money
for any public improvement."
Since there is no statutory provision
giving the county commissioners power to call a special election to decide
whether or not the electors wish the
emploYl!1ent of a county agent, and no
power from which it could be neces. sarily implied, such power does not
exist.

It is therefore my opinion that the
entire discretion in the matter of employing county agents resides in the
county commissioners. and they have

Opinion No. 88.
Clerk of the District Court - City'
Councilman-Mayor-Offices, Incompatibility of-Public Offices.

August 11. 1954.
ll'fr. M. J. Traynor
County Attorney
Daniels Countv
Scobey, Mont~na
Dear Mr. Traynor:
You have requested my opInIOn regarding the following questions:
I. 11ay the Clerk of the District
Court accept an appointment a<;
mayor of a city and still retain his
office as Clerk of Court?
2. May the Clerk of the District
Court hold office as city councilman
and still retain his office as Ci('rk of
Court?
In I Opinions of the Attorney General 67. it was held that no constitutional
or statutory interdiction existed as to
your first question. You suggest that
the dual incumbency posed by your
questions might be prohibited by the
constitutional doctrine of separation of
power or by incompatibility in the
event the city and county became legal
antagonists. These points were not considered in the opinion noted above and
merit clarification.
Article IV of the Montana Constitution expresses the doctrine of separation of power. It provides:
-

