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The pertinent portion of Section 84-
4191, R. C. M., 1947. (prior to amend
ment by Chapter 187, Laws of 1949) 
is herein set forth: 

.,. * • * * 
"I f a sale is made on terms, the 

chairman of the hoard of county com
missioners shall execute a contract 
containing such terms as shall be pro
vided by a uniform contract pre
scribed by the board of equalization 
and upon payment of the purchase 
price in full together with all interest 
which may become due on any install
ment or deferred payments, the chair
man of the board of county commis
,ioners shall execute a deed attested to 
by the county clerk to the purchaser, 
or his assig-ns. or such other instru
ments as shall be sufficient to convey 
all of the title of the county in and to 
the property so sold, provided that the 
county may reserve not to exceed six 
and one-fourth per cent (oy,; 0/0) roy
alty interest in the oil, gas, and min
erals produced and saved from said 
land." 

It is clear that contracts for the tax 
deeds are to be drafted in accordance 
with the provisions of the statute.vVhen 
sales are made on terms, the terms 
should be those contemplated hy tlfe 
statute. The statute does not require 
that the contract contain a royalty 
reservation, but calls for uniform 
terms. The portion of the statute pro
\'iding for royalty reservations in the 
counties upon the execution by the 
counties of the various deeds is incor
porated by implication in the various 
contracts therefor. All of those con
tracts were entered into with knowl
('clge in the buyer that the county must 
reserve a 6y.j % royalty interest when 
the deeds were executed. See 21 Opin
ions of the Attorney General 28, No. 
25. the holding by Justice Bottomly 
with which we are in full accord. 

The buyer had either actual knowl
edge or is presumed to contract and 
nurchase with knowledge of the law. 
Here the county deed reserved the rov
alty interest in accordance with the 
statute and the countv does retain that 
interest. It is a fUI;damental maxim 
of law that the parties contract with 
reference to the la II' in force. Snider 
v. Yarbrough, 43 ~ront. 20]' at 207. 115 

Pac. 41; Moses v. School District No. 
58 of Lincoln County, 107 l\[ont. 300, 
86 Pac. (2d) 407. 

It is my position that the various 
contracts are made in conformity with 
the statutes and contain either express
ly or by imlication the clause as pro
vided by statute that upon the execu
tion of the deed the county may re
serve to the county the royaltv interest 
as heretofore mentioned. Therefore, 
in spite of silence in the contracts, 
deeds containing the reservation. as 
here, are proper and the county retain; 
its interest. 

It is, therefore, my opinion that the 
various vendees contracted with the 
county subject to the regulations pro
videel bv law; that the vendees knew 
or should have known of the resen'a
tion and accepted the executed deeds 
containing such reservations; that such 
deeds are proper and the county has 
properly retained its royalty interest 
and that the county has that interest in 
the oil. gas and mineral rights. 

Opinion No. 80. 

Schools and School Districts-Trans
portation of Elementary Students 

Will Preclude Abandon-
ment of District. 

HELD: High school students may 
not be counted in computing the aver
age number of children transported by 
any school district so as to preclude 
the district being' declared abandoned 
under the provisions of Section 75-1522. 
R. C. ?If., 1947. as amended by Chapter 
109. Laws of 1951. 

\fr. Paul J. Murphy 
County Attorney 
.T udith Rasin County 
Stanford, Montana 

Dear Mr. Murphy: 

June 28. 1951. 

You have requested my opin!on 
whether a school district in countmg 
children transported may include high 
school children so as to a\'oid the aban
donment of the district. You advised 
me that if the high school students of 
a district are included in the lIumher 
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of children transported in each of the 
last three years, then an a\'era~e of 
more than five children will have re
ceived transortation, 

Section 75-1522, R. C. M" 1947, as 
amended by Chapter 109, Laws of 
1951 states that a county superintend
ent must declare a school district aban
doned when a school has not heen 
operated in the district during a period 
of three consecutive years, Such aban
donment may be avoided if the school 
district comes within the exception 
found in Section 75-1522, supra, which 
reads as follows: 

", , , that if any such school dis
trict has provided transportation 
either by hus or hy the navment to 
individuals, or has provided payments 
for hoard and room in lieu of trans
portation for an average of at lea;t 
five (5) children of school age during 
a period of three (3) consecutive 
years living within the district. to 
another district for the purpose of 
attending school therein for a term of 
at least one hundred eighty (180) 
days each year. Such transportation 
shall be deemed equivalent to the 
actual holding of school in such dis
trict for a term of one hundred eighty 
(180) days in each year. and such 
,Iistrict shall not be ordered aban
doned." 

It is to be noted that the abO\'e
'quoted portion of the statute contem
plates the furnishing of transportation 
bv the school district. An examination 
of Section 75-3414. R. C. :-'f.. 1947 as 
amended by Chapter 189. Laws of 1951, 
makes it the duty of the hoard of 
trustees of every school district main
taining a high' school and the hoard 
of trustees of every county high school 
to provide a transportation budget. 
The sources of the funds for this 
budget are the State of "<fontana and 
a county-wide tax levv. One-third of 
the funds ~ re received from the state 
and two-thirds from the county levy, 
The monev from these two sources is 
limited in -amount hv the schedule set 
forth in Secl ion 75-3407, R. C. :-'L. 
1947. as last amended by Chapter 189, 
Jaws of 1951. A greater amount may 
be included in the bud!!et bv special 
levies either on the high school dis
trict. the ('ounty. or the school district 

in a priority fixed by the statute. In 
no event is a levy made'for the trans
portation of high school students on 
a school district as such where such 
school district does not maintain a high 
school. The conclusion must then be 
reached that a. school district does not 
directly provide transportation to high 
school students within the meaning of 
Section 75-1522. supra, so that high 
school students can properly be in
cluded in the number transported so 
as to preclude the abandonment of the 
school district, 

In construing Section 75-1522, supra, 
as amended, the whole section should 
be considered in determining the legis
lative intent. In State v. District Court, 
51 Mont. 305, 152 Pac. 745. the court 
said: 

" ... 'The words. phrases and sen
tences of a statute are to he under
stood as used, not in any abstract 
sense but with due regard to the COI1-

text, and in that sense which best 
harmonizes \,,:i~,h all other parts of the 
sta tute ..... 

In applying the above-quoted rule. 
it is apparent that this code section 
is concerned only with elementary 
schools. Sub-section 2 of Section 75-
1522, supra, states, in part. as follows: 

" ... whenever there are five (5) 
or more children in abandoned terri
tor~' eligihle for attendance in an 
c1emcn'ary school as determined by 
the county superintendent and re
siding more than three (3) miles from 
an established school in the district 
to which the ahandoned territory i" 
attached. the school trustees sha1l 
provide a school in such abandoned 
terri"ory when requested so to do by 
the parents of at least three (3) of 
such l'hildren ... " 

The fact that the residence of five 
or more elementary school students in 
the area makes it the dutv of the trus
tees to open a school. leads to the con
clusion that elementary school students 
alone constitute the test for determin
ing the necessity of operating the 
school and fixes the meaning of the 
five children referred to in Sub-section 
I of this Act as elementary school 
children. 
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. The right to attend a high school by 
a resident of a county is not dependent 
on domicile in any particular school 
district since Section 75-4228, R. C. !II., 
1947, provides: 

"Attendance at any accredited high 
school shall be free to all eligible 
high school pupils residing in the 
county wherein such accredited high 
school is located except for such fees 
as the board of trustees are otherwise 
specially authorized by law to exact." 

As was pointed out above, transpor
tation for high school students is not 
furnished by any school district but 
is an obligation of both the county and 
state without regard to any particular 
school district. It must be concluded 
that if a school district does not di
rectly pay for the transportation of 
high school students, then a school 
district does not "provide transporta
tion" within the meaning of Section 
i5-1522. Also, the right to attend any 
high school in the county is given to 
every student of the county without re
gard to residence in any particular 
school district. 

It is, therefore, my opinion that high 
school students may not be counted 
in computing the average number of 
children transported by any school dis
trict so as to preclude the district being 
declared abandoned under the previ
sions of Section 75-1522 R. C. M., 1947, 
as amended by Chapter 109, Laws of 
1951. 

Opinion No.8!. 

Airport Budgets-Maximum Budgets
County Budget Act. 

HELD: 1. The county's portion of 
the budget for a joint airport must 
comply with, and be adopted in accord 
with, the county budget law. 

2. I ncrease in appropriations for any 
one item in a county budget must not 
exceed ten per cent with the exception 
of the capital outlay item. 

3. The maximum budget for a joint 
airport is the sum of the cash on hand. 
estimated revenues, and proceeds of the 
maximum authorized levy. 

l\-fr. Edward J. Ober 
County Attorney 
Hill County 
Havre, Montana 

Dear Mr. Ober: 

June 29, 1954 . 

You have requested my opinion con
cerning the application of the county 
hudget law to the cOu!lty's portion of 
the budget of a joint airport. You ad
vise me that the city of Havre and 
Hill county are joint owners of the 
airport which was established in 1942. 
You state that there wi1\ be approxi
mately $18,000 cash on hand for the 
next fiscal year and ask if this cash 
may be used to increase the maximum 
budget. 

\Vhile the airport was estahlished 
under Chapter 108, Laws of 1929, as 
amended by Chapter 54, Laws of 1941. 
and prior to Chapter 288. Laws of 19~7, 
which latter statute is known as the 
"i"! unicipal Airports Act," yet the air.
port would be operated under the pro
visions of the latter statute. My basis 
for this conclusion is the provision of 
Section 1-826, R. C. M.. 1947, which 
was enacted as Section 19 of Chapter 
288, Laws of 1947, and rcads as follows: 

"This Act shall be so interpreted 
and construed as to make uniform so 
far as possible the laws and regula
tions of this state and other states 
and of the government of the United 
States having to do with the subject 
of municipal airports." 

One of the pertinent pronslOns of 
Chapter 288, Laws of 1947, is now sub
division 1 of paragraph (d) of Section 
1-821, R. C. M" 1947, which states: 

"The total expenditures to be made 
by the joint board for any purpose in 
any calendar year shall be determined 
by a budget approved by the govern
ing bodies· of its constituent public 
agencies." 

The above quoted section does not 
need construction and is conclusive 
that a budget must be adopted by the 
joint board operating an airport and 
such budget must be approved by both 
the city and the county. However, if 
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