OPI?\!Oi-IS OF THE ATTORNEY GE?\ERAL
\Vhile no '~Iontana cases have raised
the question of proper situs as between
two or more school districts in the
same county, the general rules have
been stated in cases involving' two or
more counties.
An early landmark decision in Montana is Flowerree v. Lewis and Clark
County, 33 1\·10nt. 32, 81 Pac. 398,
where it was stated:
"vVhile in some instances the meaning of the lawmakers may be somewhat obscure, we are of the opinion
that what was intended was this:
That all property shall be assessed
in the county which is its home. If
the property be real estate, its actual
situs determines the question of its
home. If personal property belonging
to a merchant, the county where the
merchant's business is conducted determines the home of such property;
and likewise, if the property be range
stock, its home is its accustomed
range . . . . "

In the c:ase of Peterson v. Granite
County 76 Mont. 214, 245 Pac. 946,
which also presented a question of assessment of livestock in two counties.
it was held that sheep which were
kept in pens in Granite county for feeding during' the winter months, and
were in that county on tax day were
not assessable in Granite cOl1ntv. but
should be assessed in the county of
the owner's residence, Powell county.
A previous opinion of this office, 4
Opinions of the Attorney General, page
225. issued by Attorney General Galen,
dealt with the problem of taxation of
sheep which ranged in more than one
school district. Tn that opinion Attorney General Galen held that:
"Sheep ranging
school districts in
should be assessed
district where the
cated."

in two or more
the same county
for taxation in the
home ranch is lo-

This holding is in accord with the
general principles of law, and with the
Montana statutes and decided cases.
It is. therefore my opinion that li\'estock which range in more than one
school district in the same county must
he assessed in the district in which the
home ranch is located unless it can
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be shown that they have as a matter
of fact, acquired a tax situs in another
district.
There is no authority in our statutes
for apportionment of stock between
school districts for assessment purposes
Provision for apportionment of assessments on cattle is made in Chapter 52.
Title 84 R. C. M. 1947 but those provisions apply only between counties,
and are not applicable to livestock
ranging in more than one district. (See
Peterson v. Granite county, supra.)
It is further my opinion that assessments .on 'livestock which range in
more than one school district of a
county may not be pro rated according
to the proportionate areas of land in
each district.
Opinion No. 76.
Department of State Personnel-Classified Service Includes Employees
of the University System Not
Expressly Excluded.
Held: All employees of the university system. except those excluded by
Sub-section 7, Section 3, Chapter 251,
Laws of 1953, are included in the classified service administered by the department of state personnel.
May 7, 1954.
Dr. L. O. Brockmann, Chairman
Executive Council of the
University of ;\<lont.
State Capitol Building
Helena, Mont.
Dear Mr. Brockmann:
You have requested my op1l11On as
to whether any employees of the university system are included in the
classified service under the jurisdiction
of the department of state personnel
as established in Chapter 251. Laws
of 1953.
Section 3. Chapter 251. supra, states
that the classified service "shaH comprise all positions in all state offices,
boards. commissions, bureaus, departments. institutions and agencies of the
State of Montana." except the classes
which are enumerated. Sub-section 7.
Section 3. Chapter 251, supra, provides
that one of the exempt groupS is:
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"President, instructional and scientific staffs of all branches of the six
(6) units of the University of Montana and student employees of such
institutions."

the legislature to define and circumscribe the powers and dutie~ of the
board:'

It must be concluded, from the foregoing, that the legislative branch of
As was previously held by this office the government may define the powers
in Opinion No. 57, Vol. 25, Report and regulate the exercise of such powand Official Opinions of the Attorney ers that were granted to the state board
General, state employees come under of education under the Constitution.
the classified service unless it is clear The work of the department of state
that such employees are exempt. ~1any personnel in c1as!iifying all employees
employees of the university system coming within the Act and making the
could not be considered as coming studies contemplated by Chapter 251,
within the categories designated in the Laws of 1953, would in no way interabove quoted exception and for this fere with the "general control and sureason must be classified by the depervision of the state university and
the various other state educational inpartment of state personnel.
I n your letter you called attention
stitutions." There would be no interto Section 11, Article XI of the Monference with the appointing power.
tana Constitution, which reads in part
A case that is very similar on its
facts is that of State v. Edwards. 38
as follows:
Mont. 250. 99 Pac. 940 where the con"The general control and supervi- stitutionality of a statute creating a
sion of the state university and the
police commission for cities was convarious other state educational insti- sidered. The Act in question estabtutions shall be vested in a state board lished a commission which acted as an
of education, whose powers and du- examining board and ga\'e civil service
ties shall be prescribed and regulated status to policemen. The court said of
by law."
this statute:
" . . . no extraordinary powers are
This constitutional provision has
conferred upon the members of the
been construed by the 1\lontana Suexamining and trial board. Their
preme Court, and several cases throw
duties consist merely in designating
light on the problem with which we are
certain applicants as having the necconcerne·d.
essary qualifications to act as policeIn State v. Brannon, 86 Mont. 200,
men and in trying charges against
283 Pac. 202, the court. considering the
members. It is expressly provided
rela tive powers of the legislature and
that the mayor shall have charge of,
the state board of education held:
and supervision over, the police de"The board of education is a part
partment, anel shall appoint all tht;
of the executive department, and is
members and officers thereof, includbut an agency of the state governing the members of the examining
ment. The legislature may prescribe
and trial board. No department is
the extent of the powers and duties
added to the city government and
to be exercised by the board in the
none is cut off therefrom. No powers
general control and supervision of
are taken away from any department,
the University of Montana."
nor are the powers or functions of
any department interfered with or in
Section 11, Article XI of the ~fon
any way curtailed.
. "(Emphasis
tana Constitution, was again considered
supplied.)
in the case of State v. State Board of
Education, 103 Mont. 336. 62 Pac. (2d)
The principle stated in the Edwards
330 and a similar conclusion was case quoted abo\'e that a police comrea~hed concerning this constitutional mission does not interfere with the inprovision. The court stated:
herent authority of a municipal cor"This provision merely vests con- poration, applies to your question. In
lOA m. J ur. 923, the text states in retrol over the state educational institutions in the board and authorizes ganl to civil sen'ice laws' that:
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.• ~ or do such statutes unconstitutionally interfere with the inherent
right of a municipal corporation to
select its own officers."
Tenure is not given to employees by
Chapter 251, Laws of 1953, and, as a:
consequence, the system established
under the statute ·is not a true civil
service act. I t is less restrictive on
the appointing power, and the authorities herein cited, coupled with the
broad powers of the legislature, recognized by the Supreme Court. to regulate the administration of the university system, justify the conclusion that
Chapter 251, Laws of 1953, covers the
employees of the institution.
It is, therefore, my opinion that all
employees of the university system. except those excluded by Sub-section 7,
Section 3, Chapter 251, Laws of 1953,
are included in the classified service
administered by the department of
state personnel.
Opinion No. 77.
Elections-Direct Primary-Nomination by Petition.
HELD: The names of persons wishing to file as independent candidates
for public office, without party afiiliation, are not to be placed upon the
hallot at the primary nominating election.
May 21, 1954.
Mr. Robert T. Pantzer
County Attorney
Park County
Livingston, Montana
Dear Mr. Pantzer:
You have requested my opinion upon
the following question:
"Are the names of persons wishing
to file as independent candidates for
public office, without party' affiliation,
to be placed upon the primar.y election
ballot and, if so, in what manner are
the names to appear?"
.
You ha\'e informed me .that s~~eral
persons in your county ha\'e filed nominating petitions in accordance with
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the provIsions of Section 23-910, R. C.
:\1 .. 1947, and have listed themselves
as "Independents" thereon.
.
The purpose of securing nominations
is to have names properly certified
and placed upon the ballot at the general election. A nominee may be the
representative of a party or a group,
or may be merely a person who files
independently without formal recognition or endorsement by any group.
The Direct Primary Law is not the
exclusive method of making nominations of candidates for public office.
Political parties which have not cast
three per cent of the vote in the preceding congressional election, and new
political parties, are permitted to make
nominations in the manner provided
by Section 23-801, R. C. M., 1947 (sec
Section 23-909, supra); and candidates
may be nominated by certificate of
nomination signed by the requisite
number of electors as prescribed by
Section 23-804, R. C. M., 1947.
The Direct Primary Law, Chapter
9. Title 23, Sections 23-901 through
23-936, R. C. ~r., 1947, was enacted
" ... for the purpose of choosing candidates by the political parties . . . "
(Section 23-902, R.. C. M., 1947). Its
provisions are mandatory and are the
exclusive method of nominating candidates of all political parties which
have cast more than three per cent of
the total vote cast for representative
in Congress at the preceding general
election. Section 23-909, R. C. M., 1947,
provides in part:
"Every political party which has
cast three per centum (3%) or more
of the total vote cast for Representative in Congress at the next preceding
general election in the county, district or state for which nominations
are proposed to be made, shall nominate its candidates for public office
in 'such county, district or state. under
the provisions of this law, and not in
any other manner: . . . "
The Supreme Court of the State of
Montana has held that the Direct Primary Law is the exclusive method of
nominating candidates by political parties which have cast more than three
per cent of the total vote at the preceding congressional election. Tn the
case of LaBorde v. McGrath. 116 :\font.
2R3 149 Pac. (2d) 913. the court said:

