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the holding of a contemplated inquest.
"rovided that within his discretion he
has reasonable grounds to suspect that
the death has been occasioned by a
criminal act and there are no other
means of ascertaining the cause of
death.
In answer to your second question,
Section 25-236, R.c.lvI., 1947, as amended by Chapter 211. Laws of 1951, seb
forth the fees to which a coroner is
entitled, and sets a limitation on the
total amount of the fees which may be
collected. Since it is not required that
the coroner be a physician. it is inconceivable that the legislature ever
intended that the fees provided in Section 25-236, supra, were to be resorted
to for autopsy charges. At the same
time, the legislature, as previously
pointed out, did envi~age autopsies being performed under the direction of
the coroncr. In the case of Allegheny
County vs. Vlatt. 3 Pac. 462, the county
was held responsihle for the payment of
a physician called by the coroner to
make a post-mortem examination. The
court said:
" ... To the taking of every inquisition super visum corporis ... a postmortem examination is indispensable:
and as the fees of the coroner would
be inadequate . . . either the public
purse must pay for it, or the administration of public justice ml1st suffer
for want of it. And why should not
the county pay for it? ... "
Since the laws fails to fix a specified
fee for the performing of an autopsy,
it is my opinion that the coroner's contract binds the county to the payment
of a reasonable compensation for making the examination.
Your third question is whether a
coroner may cause an investigation to
be made after a death certificate has
been filed. The coroner is a puhlic
elective officer created by Article XVI.
Section 5, of the Montana Constitution.
The coroner is vested with broad discretionary powers, and in the exercis('
of that discretion is presumed to act
within the law. (23 Opinions of Attorney General 232, No. 88.)
Section 69-512, R.C.M .. 1947, requires a death certificate be filed prior
to interment of a body. Section 94201-1, supra, provides in part that the
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coroner " ... must go to the place wh~re
the body is, cause it to be exhumed if
it has been interred . . . " It therefore
follows and it is my opinion that a
county coroner is authorized to conduct an investigation into the death of
an individual, after a death certificate
has been filed, and may charge a fee
for same.
Opinion No. 60.
Taxation-Exemptions-Educational
Institutions-Residences of
Teachers.
HE L D: Buildings owned by an educational institution and used exclusi\'cI~' as residences for the principal and
teachers of the school are exempt from
property taxation as property used exclusively for educational purposes under the provisions of Article X IT, Section 2 of the Montana Constitution, and
Section 84-202. R. C. M., 1947.

February 4. 1954.
]'vfr. Michael J. O'Connell
County Attorney
Gallatin County
Bozeman, Montana
Dear Mr. O'Connell:
You have asked my opinion upon the
following question:
"Arc buildings I1sed as residences
for the principal and teachers of a
school owned and operated by a religious society exempt from proDerty
taxation under the provisions of Article XII. Section 2 of the Constitution of l\J ontana, and Section 84-202,
R. C. l\f., 1947?
You have supplied me with these additional facts: the school is primarily
for members of the religious society:
it is in a rural area several miles from
the nearest city: and it has boarding
pupils as well as day pupils.
The constitutional provision permitting exemption of property from taxation is Article 'XII, Section 2 of the
Montana Constitution, and it provides
as follows:
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"Sec. 2. The property of the United
States, the state, counties, cities,
towns, school districts, municipal
corporations and public Iibriaries
shall be exempt from taxation; and
such other property as may be used
exclusively for the agricultural and
horticultural societies, for educational
purposes, places for actual religious
worship, hospitals and places of burial
not used or held for private or corporate profit, institutions of purely
public charity and evidences of debt
secured by mortgages of record upon
real or personal property in the state
of i\'~ ont~na, may be exempt from
taxatIon.'
The statute enacted pursuant to this
constitutional provision is Section 84202, R. C. M., 1947, which pro,·ides
in part:
"Exemptions From Taxation. The
property of the United States, the
state, counties, cities, towns, school
districts, municipal corporations, public libraries, such other property as
is used exclusively for agricultural
and horticultural societies, for educational purposes, places of actual religious worship, hospitals and places
of burial not used or held for private
or corporate profit, and institutions
of purely public charity, evidence of
debt secured by mortgages of record
upon real or personal property in the
state of Montana and public art galleries and public observatories not
used or held. for private or corporate
profit are exempt from taxation but
no more land than is necessary for
such purpose is exempt; ... "
Since nothing in the statement of
facts indicates that the residences in
question are primarily used for religious worship. it appears that the exemption is not claimed for a "place of
actual religious worship," but rather
is based upon the use of the property
"exclusively . . . for, educational purposes."
The first. and leading case upon the
question of exemptions in this state,
Montana Catholic Missions v. County
of Lewis and Clark. 13 Mont. 559, 35
Pac. 2, laid down the rule which has
heen followed consistently. That rule,
briefly stated is that the exemption applies to the property itself and not to
the institution owning the property.

Under this rule, the fundamental consideration is the use to which the property is being put at the time that the
exemption is claimed. If it is being
used to earn a profit, the property is
not exempt.
This rule has been followed in numerous opinions issued by this office.
In 6 Opinions of the Attorney General,
282, it was held that portions of a Y.
:\1. C. A. building actually used by the
association in carrying on its work,
including rooms rented to members for
living quarters are exempt from taxation because used exclusively for
educational and charitable work. In 22
Opinions of the Attorney General 184,
No. 113, it was stated that a charitable
institution is not entitled to an exemption from taxation on property which
it leases or holds for revenue. In 23
Opinions of the Attorney General 93,
:\ o. 36, this office held that the determining factor in deciding whether
property used by a hospital association
is entitled to exemp:ion is whether or
not the dominant and substantial use
of the property is for benevolent and
non-profit purposes, rather than to
make a profit for the individuals who
comprise the association. 1t is the primary duty of local taxing authorities
to investigate claims for exemption and
determine whether, as a matter of fact,
the dominant and substantial use of the
property is for an exempt purpose.
This
investigation will determine
whether the above stated rules of law
apply in the particular situation.
There has been no l\'lontana case or
previous opinion of this office on the
subject of residences for teachers at
educational institutions. Howe v e r ,
there have been recent decisions in
states having substantially the same requirements for exemptions as our own._
In the case of Application of Thomas
G. Clarkson Memorial College. 77 N.
Y. S. (2d) 182, it was held that the
residences of teachers are exempt from
property taxation. The court said:
;'In all fairness. "oe may take notice
of the fact that colleges will find it
difficult to obtain teachers unless
,they can provide or find living quarfers for them. It is sheer nonsense to
'assume that the educational process
is not progressing- in the residences
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of .the teaching staff. Preparations
have to be made for recitations, lectures and examinations and duties
consequent thereto, to say nothing of
meetings with the students, either
singly or in groups. Students engage
in educational activities in their
rooms; teachers do the same in their
homes."
The result in this case is essentially
identical with the conclusion reached
by Attorney General Poindexter in 6
Opinions of the Attorney General 282,
supra, in which he held that the portion of a Y. l\L C. A. used as rooms for
members was used exclusively for education and charitable purposes and was
therefore exempt.
It is, therefore, my opinion that
buildings owned by an educational institution and used exclusively as residences for the principal and teachers
of the school are exempt from property
taxation as property used exclusively
for educational purposes under the provisions of Article XII, Section 2 of the
Montana Constitution, and Section 84202, R. C. M., 1947.
Opinion No.6!.
Flag Salute-Compulsion-Refu~al to
Salute-Constitutional Limitations
-Loyalty.
HELD: A board of school trustees
may not compel a pupil to salute the
national flag where the refusal is based
upon sincere religious grounds. Neither the threat of, nor actual explusion
of a pupil may be resorted to in an
effort to obtain compliance.
February 9, 1954.
Miss Mary M. Condon
Superintendent of Public Instruction
State Capitol Building
Helena, Montana
Dear Miss Condon:
You have requested my oplmon as
to the validity of a resolution recently
passed by the Board of Trustees of
School District No. 9 of Rosebud
County, Montana, requiring that all
pupils attending school in the district
must salute the national flag. You inform me that three students of the
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Jehovah Witness faith have refused to
give the salute and that the Board has
indicated an intent to make the salutation a condition to the right or privilege
to attend the public schools.
The question presented has long been
a subject of court litigation, both in
the state and federal courts. In even'
case the issue was raised as to whethe-r
the flag salute requirement as applied
to students refusing to comply upon
sincere religious grounds, infringed
without due process of law, the liberty
guaranteed by the Fourteenth Amendment to the United States Constitution.
The applicable portion of the Fourteenth Amendment reads as follows:
"(1) All persons born or naturalized in the United States, and subiect
to the jurisdiction thereof, are citizens
of the United States and of the state
wherein they reside. No state shall
make or enforce any law which shall
abridge the privileges or· immunities
of citizens of the United States; nor
shall any state deprive any person of
life, liberty, or property, without due
process of law, nor deny to any person within its jurisdiction the equal
protection of the laws."

The identical fact situation presented
in the instant case was placed before
the United States Supreme Court in
the case of Minersville School District
v. Gobitis (1939), 310 U.S. 586, 84 L.
Ed. 1375, 60 S. Ct. 1010. There. the
children members of the Jehovah Witness faith were expelled from the public schools of Minersville, Pennsyl··
vania. for refusing to salute the national flag as part of a daily school
exercise. r n upholding the constitutionality of a resolution similar to that
as passed by the Board of Trustees of
School District 9, Rosebud County, the
court stated that the American flag
is the "symbol of our national unit\'
tran~cending all internal differences.
however, large. within the framework
of the Constitution" and held that
school districts might properly determine the "appropriateness of various
means to evoke that unifying sentiment without which there can ultimately be no liberties, civil or religious." The Gobitis case constituted
the law of the land until the year 1942
at which time its holding was. specifical-

