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income from the cemetery." No oro
vision is made in the Public Cellletcry 
District Act for a permanent care and 
improvement iund. However, a cenie
tery association incorporated under the 
provisions of Chapter 1, Title '9. 
R.CM., 1947. may establish a penna
nent improvement fund as Sectioll 
9-120, R.C.M., 1947, grants such a 
power to cemetery corporations. 

A cemetery district is limited in its 
powers by the statutes under which it 
is created and such limitation is well 
expressed in 10 Am. Jur. 488. where 
the text states: 

"The powers of a cemctery associa
tion or corporation are limited by 
the statute under which it is orllaniz-
cd and incorporated." . 

It is thcrefore 111y opinion that the 
trustees of a cemetcry district do 1I0t 
have the authority or power to estab
lish a permanent care and improvement 
fund. 

Opinion No. 57. 
Department of State Personnel
Duties of Director and Commission

Rules of Commission. 

HELD: The principal duties of the 
Dcpartment of State Personnel crJ:<lt
ed by Chaptcr 251, Laws of 1953. are: 

1. To cstablish a plan and c1assifv 
all state employees who hold position-s 
in the state classified service. 

2. To prepare a compensation olan 
for state employees in the classified 
service for submission to the next 
Legislative Assembly. 

3. To examine all applicants for 
positions in the classified service after 
April 1, 1955. 

4. To make rules and regulations 
and conduct investigations in aid oi, 
and to fulfill the principal duties of the 
Department. 

January 29. 1954. 

).-fr. A. E. Burgan, Director 
Department of State Personnel 
Sam 'vV. Mitchell Building 
Helena, Montana 

Dear !If r. Burgan: 

You have requested my opinion COIl

cerning the purposes, duties and rule
making powers of the director and 
personnel commission as set forth in 
Chapter 251, Laws of·1953. .-

In the interpretation of Chapter 251. 
Laws of 195J, the legl lative intentions 
must be controlling. In State v. Red
mond, 73 Mont. 276, 237, Pac. 486. 
our court stated rules which are hclp
ful in the construction of statutes. 
These rules read as follows: 

"And. in interpreting its provisions. 
the language employed must be con
str~ed in accordancc with its uS1,!il1, 
ordlllary and accepted meaning:. so 
as, if possible, to give it vitality. and 
make operative all of its provisions. 
(Citing cases.) It should be so con
strued as to give a sensible and inJeili
gent meaning to every part and avoid 
absurb and unjust consequences." 

At the outset, it is important to re
membcr that this is a new law which 
creates a new department without rec
ords or prccedents to fix the pattern -of 
operation. The principal dutics of the 
Department of State Personnel are: 

1. To establish a classification plan 
of all state employees who holdoosi
tions in the state classified service. 
(Subscction 5 of Section 6 and Sub
section 1 of Section 10.) 

2. To prepare a compensation olan 
for all state employees in the classi
fied service for submission to the 1955 
legislature. (Subsection 2 of Section 
10.) 

3. Tu give examinations to test 
~he fitness C?f applicants for po~i1ions 
III the classIfied service. (Subsection 
.3 of Section 9 and Subsection 3 of 
Section 10.) 

The power to adopt rules and regu
lations to carry out the purposes of 
the Act was given to the commission 
in Subsection 7 of Section 6 and Sec
tion 10 of Chapter 251, Laws of 1953. 
In Subsection 2 of Section 6, it is made 
the duty of the commission to "reore
sent the public interests in the improve
ment of personnel in the state service." 
These duties and powers, while ex
pressed in broad language, are not to 
be construed as giving the Department 
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of State Personnel unlimited authority 
to supervise, investigate and regulate 
all employment within the State of 
Montana. As previously pointed out, 
there are three principal obligations 
and these fix the policies of the stat
ute. The rule-making power of the 
commission in all investigations and 
studies should be performed to effectu
ate efficiently the legislative policy. If 
the legislature were to give the com
mission the power to fix policies. then 
there would be an unlawful delegation 
of legislative power. The rule is well 
expressed in Chicago. Milwaukee & 
St. Paul Railway Company v. Board of 
Railroad Commissioners, ,76 Mont. 
305, 247 Pac. 162, where the court 
said: 

"Congress, it has been said. and 
the rule is applicable here, 'may not 
delegate the choosing of policies nor 

. the duty of formally enacting the 
policy of the law, but it may formu
late the policy as broadly and with as 
much or as little detail as it sees 
proper and it may delegate the duty 
of working out the details and the 
application of the policy to the situa
tion it was intended to meet' ." 

The statute under consideration does 
not create a civil service system in 
Montana which is a guide to an under
standing of the Act and an additional 
restriction on the powers granted to 
the Department of State PersQnIlel. 
That the personnel administration law 
is not a true civil service law is ap
parent when it io ohserved that D~rma' 
nent tenure is not given to an employee 
during good behavior and satisfactory 
performance of duties of his job. Such 
provision is an essential element of a 
true civil ,ervice Act, and the fact that 
it is not included in this new legislation 
means that the appointing power of the 
various offices, boards and commis
sions has not been changed or diminish
ed in any manner. 

The fact that the appointing \lower 
was not altered results in a marked 
limitation of the powers of the director 
and personnel commission in making 
rules and regulations pertaining to the 
state offices and employees. The re
striction of authority of the personnel 
department is emphasized by the 111'0-

visions of Section 15, Chapter 251, 

Laws of 1953, which grants the right of 
a hearing and an appeal to all em
ployee who is dissatisfied with his clas
sification. If the employee had iob 
security, which is characteristic of a 
true civil service law, then a brpader 
appeal right would have been granted 
by the legislature to the employee to 
protect his employment. 

Of necessity, the first duty of the 
Department of State Personnel is to 
classify the state employees. (Section 
3, Chapter 251, Laws of 1953.) The 
classified service includes all DositiolJ.~ 
in all state offices, boards, commis
sions, bureaus, institutions and agencies 
of the State of Montana except thost' 
enumerated in the section. Unless an 
officer or an employee comes clearly 
within one of the exceptions, then the 
position of such officer or employee 
should be classified and placed in the 
same category as others performing 
similar duties. The express mentiQn of 
the enumerated exceptions implies the 
exclusion of any other exceptions. 
(Stephens v. City of Great Falls. 119 
Mont. 368, 175 Pac. (2d) 408.) 

I t is to be noted that several boards 
and departments have deputies who are 
of equal \·ank. Subsection 4 of Section 
3, supra, which is one of the exceptions 
from the classified service, reads as 
follows: 

"One principal assistant or deputy 
and one private secretary for each 
board or commission or head of a 
department appointed by the governor 
or elected." 

It is impossible to give a construc
tion to this portion of Chapter 251. 
supra, so as to designate one deputy 
exempt from the provisions of the Act 
where two or more deputies perform 
services of equal importance anQ re
sponsibility. This is an ambiguity which 
should be clarified by the legislature 
by amendment. Until such alteration 
is made in the law, the boards and 
departments which have deputies of 
equal rank should so designate the!l1 
and they should be excluded from 
classification. 

The examinations required by the 
Act to test the fitness of employees 
are not competitive in nature for the 
reason that the statute does not re
quire the appointing power to select 
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as the appointee the applicant receiv
in~ the highest grade in the eXamil!a
tion. In other words, any applicant 
who meets the minimum standards 
fixed by the examination is eligible to 
be appointed to a position. Employees 
in the state service on the effective oat<· 
of the Act need not pass an examina
tion to remain in their present Qosi
tions as is provided in Section J2. 

Section 16 of Chapter 251 defers th" 
giving of examinations until ANil I, 
1955, and also withholds the payroll 
certification power of the director until 
such date. The postponement until 
April 1, 1955, clearly indicates the 
legislature intended the interim period 
to be used by the Department of State 
Personnel for classification of em
ployees, study of the prohlems which 
will arise in the administration of the 
law and formulation of a compensation 
plan which will complement the classi
fication system. 

The preparatory period will make 
possible one of the general purposes of 
the law-"That uniformity in COl1lDen
sation of state employees for similar 
work shall be based on uniform classi
fication of state employees." 

It is therefore my opinion that the 
principal duties of the Department of 
State Personnel are: 

1. To establish a plan and classify 
all state employees who hold posi
tions in the state classified service. 

2. To prepare a compensation plan 
for state employees in the classified 
service for submission to the next 
Legislative Assembly. 

J. To examine all applicants for 
positions in the classified service aiter 
April 1, 1955. 

4. To make rules and regulations 
and conduct investigations in aid of. 
and to fulfill the principal duties of 
the department. 

Opinion No. 58. 
Constitutional Oath, Exclusive - De
partment of State Personnel-Oath of 
. State Employees-Constitutional 

Law. 

HELD: That Section 1, Artick 
XIX of the Montana Constitution 
prescribes the form of oath for any 
office or position of trust. and such 
oath cannot he varil cI in any manner. 

January 30, 1954. 

Mr. A. E. Burgan, Director 
Department of State Personnel 
Sam \V. Mitchell Building 
Helena, Montana 

Dear Mr. Burgan: 

You have requested my opinion con
cerning a prosposed Personal History 
Statement to be completed by st'!te 
employees and filed with your depart
ment. 

The information requested and the 
form of the questions, with one excep
tion, are not confusing, and elicit in
formation which your department h,,> 
the discretionary power to require. The 
certificate and loyalty oath to be exe
cuted by each applicant and present 
holder of state employment presents a 
problem. 

No person can properly object to a 
pledge of allegiance and, from my 
newpoint as a pnvatc citiz' n l en
dorse the taking of a loyalty oath. 
However, subscribing a formal oath 
docs not increase the obligation of al
legiance that a citizen owes to his 
state 'and the United States. Lord 
Coke said: 

"All subjects are equally bowden 
to their allegiance as if they had taken 
the oath; because it 'is written by the 
finger of the law in their hearts. and 
the taking of the corporal oath is but 
an outward declaration of the same." 
(2 Coke's Institutes, 121.) 

If an oath is to be .required for em
ployees of the State of Montana. the 
form of the oath is prescribed in Sec
tion I, Article XIX of the Montana 
Constitution, which reads as foliows: 

"Members of the legislative assem
bly and all officers, executive, minis
terial or judicial, shall, before they 
enter upon the duties of their re£pec
tive offices, take and subscribe the 
following oath or affirmation, to-wjt: 
'I do solemnly.swear (or affirm) that 
I will support, protect and defend the 
constitution of the United States. ami 
the constitution of the stale of Mon
tana, and that I will discharge the 
duties of my office with fidelity: and 
that I have not paid, or contributed 
or promised to payor contribute, 
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