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"A fixed compensation, mad/! by
law to be paid periodically for services, whether there be any servi!;es
actually rendered or not."
Since the sum of $12.00 is to be paid
only upon an inspection being I1lade,
the statute does not constitute the
grant of a salary to the official. Ther!,!fore, it is necessary to determine whether or not the fee is an emolument as
that word is used in the Constitutio..!}.
Webster defines emolument as "The
profit from office, employment or
labor; compensation; fees or salary."
In Irwin vs. State, 147 Tex. Cr. 6,
177 S.W. (2d) 970, it was said thiJt th~
term emolument means " a pecuniary
profit, gain or advantage."
In United States vs. MacMillan. 209
Fed. 266, it was stated that an emolument of an office is a sum received by
the officer for the performaQ£e of
some act or service pursuant to the Qbligation or sanction of his office. and
for which he has the right by virtue
of his office to exact the payment.
In Apple vs. Crawford County. 105
Penn. 300, 51 Am. Rep. 205, that court
interpreted a similar constitutional I}J:..Ovision and declared that the word emolument imported mOI'e than salarv or
fees, and embraced all the profits derived from an office which would include the compensation paid to a
sheriff for the boarding of prisoners.
The court then concluded that the
amount having been fixed at a cer.tain
sum per diem, the legislature had-I\o
power, during the sheriff's term of office to provide that the compensation
for such service should rest in the discretion of a majority of the jud~s··of
the court of quarter sessions.
Also, in the Scharrenbroich Cjl,SC.
supra, the court stated that the word
emolument is more comprehensive than
the word salary.
In Sarter v. Siskiyou County, 42 Cal.
App. 530, 183 Pac. 852, the court held
that an increase such as presented in
the facts at hand constituted an increase in compensation during the term
of office and stated:
" . . . No one would seriously contend that the payment by the day of
a person for services rendered .i..s any
less a compensation than a salary or a
definite sum per 1110nth or year would
be."

It is, therefore, my oplmon that the
compensation paid county commissioners for the inspection of highwavs or
bridges is an emolument within the
meaning of Section 31, Article V o(
the Montana Constitution.
It is further my opinion that those
county commissioners who are elected
prior to the enactment of Chapter -84.
Laws of 1953, are not entitled to receive the compensation provided for
in that Act, as such would constitute
an increase in the emoluments of the
office during the term to which the
officer had been elected.
Opinion No. 56.
Cemetery Districts-Permanent Care
and Improvement Funds-Powers of
Trustees of Cemetery Districts.
HELD: The trustees of a cemeter)
district do not have the authority or
power to establish a permanent- care
and improvement fund.
C

January 27, 1954.
Mr. Irving C Pearson
County Attorney
Deer Lodge County
Anaconda, Montana
Dear Mr. Pearson:
You have requested my opinion concerning the establishment of a "Pertnanent Care and Improvement Fund" bv
a public cemetery district. You advised me that a public cemetery district
was organized in your county under
the provisions of Chapter 2, Title 9
of the Revised Codes of Montana of
1~1

-

The fiscal policy for such cemetery
districts is fixed by Section 9-209.
R.CM., 1947, as amended by ChaPter
93. Laws of 1951. This statute makes
it the duty of the trustees to preoare
an annual budget for submissi.on to
the Board of County Commissioners.
A two mill levy on the property of the
district may be levied on the property
of the district for the maintenance and
operation of the cemetery. In a recent
opinion of this office. 25 Opiniol!s of
Attorney General, No. 44, it stated
that "the appropriations in a cemetery
district budget are limited by the re\'enue frOtll the tax and any operation'al
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income from the cemetery." No orovision is made in the Public Cellletcry
District Act for a permanent care and
improvement iund. However, a cenietery association incorporated under the
provisions of Chapter 1, Title '9.
R.CM., 1947. may establish a pennanent improvement fund as Sectioll
9-120, R.C.M., 1947, grants such a
power to cemetery corporations.
A cemetery district is limited in its
powers by the statutes under which it
is created and such limitation is well
expressed in 10 Am. Jur. 488. where
the text states:
"The powers of a cemctery association or corporation are limited by
the statute under which it is orllanizcd and incorporated."
.
It is thcrefore 111y opinion that the
trustees of a cemetcry district do 1I0t
have the authority or power to establish a permanent care and improvement
fund.
Opinion No. 57.
Department of State PersonnelDuties of Director and CommissionRules of Commission.
HELD: The principal duties of the
Dcpartment of State Personnel crJ:<lted by Chaptcr 251, Laws of 1953. are:
1. To cstablish a plan and c1assifv
all state employees who hold position-s
in the state classified service.

2. To prepare a compensation olan
for state employees in the classified
service for submission to the next
Legislative Assembly.
3. To examine all applicants for
positions in the classified service after
April 1, 1955.
4. To make rules and regulations
and conduct investigations in aid oi,
and to fulfill the principal duties of the
Department.
January 29. 1954.

).-fr. A. E. Burgan, Director
Department of State Personnel
Sam 'vV. Mitchell Building
Helena, Montana
Dear !If r. Burgan:
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You have requested my opinion COIlcerning the purposes, duties and rulemaking powers of the director and
personnel commission as set forth in
Chapter 251, Laws of·1953.
.In the interpretation of Chapter 251.
Laws of 195J, the legl lative intentions
must be controlling. In State v. Redmond, 73 Mont. 276, 237, Pac. 486.
our court stated rules which are hclpful in the construction of statutes.
These rules read as follows:
"And. in interpreting its provisions.
the language employed must be constr~ed in accordancc with its uS1,!il1,
ordlllary and accepted meaning:. so
as, if possible, to give it vitality. and
make operative all of its provisions.
(Citing cases.) It should be so construed as to give a sensible and inJeiligent meaning to every part and avoid
absurb and unjust consequences."
At the outset, it is important to remembcr that this is a new law which
creates a new department without records or prccedents to fix the pattern -of
operation. The principal dutics of the
Department of State Personnel are:
1. To establish a classification plan
of all state employees who holdoositions in the state classified service.
(Subscction 5 of Section 6 and Subsection 1 of Section 10.)

2. To prepare a compensation olan
for all state employees in the classified service for submission to the 1955
legislature. (Subsection 2 of Section
10.)
3. Tu give examinations to test
fitness C?f applicants for po~i1ions
III the classIfied service.
(Subsection
.3 of Section 9 and Subsection 3 of
Section 10.)
~he

The power to adopt rules and regulations to carry out the purposes of
the Act was given to the commission
in Subsection 7 of Section 6 and Section 10 of Chapter 251, Laws of 1953.
In Subsection 2 of Section 6, it is made
the duty of the commission to "reoresent the public interests in the improvement of personnel in the state service."
These duties and powers, while expressed in broad language, are not to
be construed as giving the Department

