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existence as any other franchise conferred upon it . . . The proposition
that a corporation, which, by the law
of its creation, has a particular l.lame,
and as to its existence and business,
is confined to certain counties in a
particular state, can masquerade under another name, in foreign tcrritory, and still preserve its identity
and existence as a corporation, is untenable."
Our Constitution and statutes as
quoted above explicitly prohibit foreign
corporations from exercising p~wers
and enjoying privileges not enJQye.d
by domestic corporations. The prohIbItion applies to the use of more than
one name, and Section 15-1701, R.C.M ..
1947. provides that the eilwle name In'
which the corporation shall he known
is the one contained in its articl~s of
incorporation. That section provides in
part:
"(1) All fcrcign corporations or
joint stock companies . . . shall be(ore doing business within this state,
file in the office of the secretarv of
state of Montana, a duly certified
copy of their charter, or articles of
incorporation, and also a staten~ent,
verified by oath of the preside(lt and
secretary of such corporation, and
attested by a majority of its board pf
directors, showing:

"1. The name of such corporation
and the location of its principal office
or place of business without this
state. "
This section clearly contemplates
that the filing with the secret.arv of
;;tate shalf be in the name by which
the corporation is known in its olace
of incorporation.
I t is therefore my opinion that it
would he extremely misleading to the
public to permit a foreign corpor~tion
to do husiness in this state by a name
other than that by which it is known
in the state of its incorporation and
would be in violation of our Constitution and. statutes.
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Opinion No. 55.
County Commissioners - Emoluments
-Salaries-Increase During Term
of Office-Inspections,
HELD: 1. The per diem allowed to
county commissioners for the inspection of bridges is an emolument within the meaning of Section 31, Article
V of the .Montana Constitution.
2. Those county commissioners who
are elected prior to the enactment of
Chapter 84, Laws of 1953, are ngt
entitled to receive the compen.§,ation
provided for in that Act, as such would
constitute an increase in the emoluments of the office during the term to
which the officer had been elected.

January 26, 1954.
Mr. Lconard A. Schulz
County Attorney
Beaverhead County
DilJon, Montana
Dcar Mr. Schulz:
You have requested that I issue ajl
opinion on the folJowing question:
., Are coun ty commissioners, elected
prior to the enactmen t of Chapter 84,
Laws of 1953, entitled to the increased
compensation provided for in that
Act?"
Chapter 84, Laws of 1953, amended
Section 32-314, R.C.M., 1947, to orovide that persons maf:;ing an inspection
of highways or bridges within the
county are to receive $12.00 per day
and actual expenses therefore, in;;tead
of $8.00 per day and actual expenses as
previously had been provided.
The question involves an intemretation of Section 31, Article V of the
Montana Constitution, which declares:
"Except as otherwise provided in
this constitution, no law shall exte!ld
the term of any public officer, or increase or diminish his salary or ~mol
ument after his election or appointment ... "
In Scharrenbroich vs. Lewis and
Clark County, 33 Mont. 250, 83 Pac.
482, the word salary was defined to
mean:
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"A fixed compensation, mad/! by
law to be paid periodically for services, whether there be any servi!;es
actually rendered or not."
Since the sum of $12.00 is to be paid
only upon an inspection being I1lade,
the statute does not constitute the
grant of a salary to the official. Ther!,!fore, it is necessary to determine whether or not the fee is an emolument as
that word is used in the Constitutio..!}.
Webster defines emolument as "The
profit from office, employment or
labor; compensation; fees or salary."
In Irwin vs. State, 147 Tex. Cr. 6,
177 S.W. (2d) 970, it was said thiJt th~
term emolument means " a pecuniary
profit, gain or advantage."
In United States vs. MacMillan. 209
Fed. 266, it was stated that an emolument of an office is a sum received by
the officer for the performaQ£e of
some act or service pursuant to the Qbligation or sanction of his office. and
for which he has the right by virtue
of his office to exact the payment.
In Apple vs. Crawford County. 105
Penn. 300, 51 Am. Rep. 205, that court
interpreted a similar constitutional I}J:..Ovision and declared that the word emolument imported mOI'e than salarv or
fees, and embraced all the profits derived from an office which would include the compensation paid to a
sheriff for the boarding of prisoners.
The court then concluded that the
amount having been fixed at a cer.tain
sum per diem, the legislature had-I\o
power, during the sheriff's term of office to provide that the compensation
for such service should rest in the discretion of a majority of the jud~s··of
the court of quarter sessions.
Also, in the Scharrenbroich Cjl,SC.
supra, the court stated that the word
emolument is more comprehensive than
the word salary.
In Sarter v. Siskiyou County, 42 Cal.
App. 530, 183 Pac. 852, the court held
that an increase such as presented in
the facts at hand constituted an increase in compensation during the term
of office and stated:
" . . . No one would seriously contend that the payment by the day of
a person for services rendered .i..s any
less a compensation than a salary or a
definite sum per 1110nth or year would
be."

It is, therefore, my oplmon that the
compensation paid county commissioners for the inspection of highwavs or
bridges is an emolument within the
meaning of Section 31, Article V o(
the Montana Constitution.
It is further my opinion that those
county commissioners who are elected
prior to the enactment of Chapter -84.
Laws of 1953, are not entitled to receive the compensation provided for
in that Act, as such would constitute
an increase in the emoluments of the
office during the term to which the
officer had been elected.
Opinion No. 56.
Cemetery Districts-Permanent Care
and Improvement Funds-Powers of
Trustees of Cemetery Districts.
HELD: The trustees of a cemeter)
district do not have the authority or
power to establish a permanent- care
and improvement fund.
C

January 27, 1954.
Mr. Irving C Pearson
County Attorney
Deer Lodge County
Anaconda, Montana
Dear Mr. Pearson:
You have requested my opinion concerning the establishment of a "Pertnanent Care and Improvement Fund" bv
a public cemetery district. You advised me that a public cemetery district
was organized in your county under
the provisions of Chapter 2, Title 9
of the Revised Codes of Montana of
1~1

-

The fiscal policy for such cemetery
districts is fixed by Section 9-209.
R.CM., 1947, as amended by ChaPter
93. Laws of 1951. This statute makes
it the duty of the trustees to preoare
an annual budget for submissi.on to
the Board of County Commissioners.
A two mill levy on the property of the
district may be levied on the property
of the district for the maintenance and
operation of the cemetery. In a recent
opinion of this office. 25 Opiniol!s of
Attorney General, No. 44, it stated
that "the appropriations in a cemetery
district budget are limited by the re\'enue frOtll the tax and any operation'al

