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.. ~~If :1. sale is made on terms, the 
chairman of the board of county com­
missioners shall execute a contract 
containing such terms as shall be pro­
vided by a uniform contract pre­
scribed by the board of equalization 
and· upon payment of the purchase 
price in full together with all interest 
which may become due on any in­
stallment or deferred payments, the 
chairman of the board of county com­
missioners shall execute' a deed attest­
ed to by the county clerk to the pur­
chaser, or his assigns, or such other 
instruments as shall be sufficient to 
convey all of the title of the county 
in and to the property so sold, pro­
vided that the county may reserve not 
to exceed six and one-fourth per cent 
(6y,( %) royalty interest in the oil, 
gas, other hydrocarbons. and minerals 
produced and saved from said land." 

The reservation referred to in Sec­
tion 84-4190, supra, is clearly the reser­
vation of 6y,( % royalty interest pro­
vided for in Section 84-4191, supra. 
Thus, it is evident that the county may 
reserve the 6y,( % royalty interest on 
preferential sales under Section ~4-4190, 
supra. 

Your second question concerns the 
procedure to be followed during the 
time the property is held by the county 
a.fter taking a tax deed. and before it 
is sold. It is provided by Section 84-
4186, R. C. M., 1947. that property sold 
at tax sale must be assessed for each 
succeeding year, whether or not it is 
sold to the county, and if such subse­
quently assessed taxes are not paid, the 
property must be again offered for sale. 
In such cases, the property may be 
redeemed by the former owner by pay­
ment of all taxes, penalties, and interest 
assessed both before and after the sale, 
"within thirty-six (36) months from 
the date of purchase, or at any time 
prior .to the giving of the notice and 
the application for a deed as provided 
in this Act." (Section 84-4132, R C. 
M .. 1947.) 

This right of redemption, however, 
is cut off by the taking of the tax deed 
in the name of the county. Section 84-
4170, RC.M., 1947, provides that the 
tax deed conveys absolute title to the 
grantee. The right of the former own­
er to purchase the property from .the 

county for the amount of taxes pen­
alties and interest due on the I;nd at 
the time of taking of the tax deed is 
a special statutory right. In Beckman 
Bros. v. Weir, 120 Mont. 305, 184 Pac. 
(2d) 347, it was said: 

"Preferential Right to Purchase. In 
addition to the right to redeem the 
property before the issuance of tax 
deed the law gives to the former 
owner the preferential right to pur­
chase the property from the county 
after the issuance of tax deed bv com­
lying with the provisions of Section 
2235. Revised Codes, as amended by 
subsequent legislative enactments. 
The purcha~e of tax acquired prop­
erty from the county by the former 
owner is not a "redemption" (Black­
ford v. Judith Basin County, 109 
Mont. 578, 98 Pac. (2d) 872. 126 A. 
1.. R 639) and should not be con­
fused with a redemption." 

After the issuance of the tax deed. 
the title of the county is absolute. Sec­
tion 84-4190. supra, specificallv pro­
vides that the amount which the for­
mer owner shaH pay is: 

" ... the full amount of the taxes. 
penalties and interest due on said 
land at the time of taking said tax 
deed. " 

It is. therefore, my opinion that a 
county may reserve a 6y,( % royalty 
interest on preferential sales under Sec­
tion 84-4190, R. C. M., 1947. 

It is also my opinion that the county 
may not charge the purchaser at a 
preferential sale under Section 84-4190. 
supra. any taxes. penalties, or interest 
other than those due at the time of the 
taking of the tax deed. 

Opinion No. 46. 

Firemen-Fire Department-Fire De­
partment Relief Associations­

Membership-By-Laws. 

HELD: That a confirmed reinstated 
member of the great Falls Fire Depart­
ment whose name has been placed on 
the roll call of the Great Falls Fire 
Department Relief Association, whose 
payroll deduction contributions have 
been accepted by said Association, and 
whose attendance at relief association 
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meetings as a m'i!mber has prior to 
this date been accepted without ques­
tion, may not now be considered a 
non-member by reason of his failure 
and the failure of the Association to 
strictly comply with regulations re­
quiring the taking of a physical ex­
amination by a member, as set out in 
the Association's By-Laws. 

October 14, 1953. 

Honorable John J. Holmes 
State Auditor and Ex-Officio 

Commissioner of Insurance 
Capitol Building 
H elena, Montana 

Dear Mr. Holmes: 

You have requested my Opl11l0n as 
to the rights of a member of the Great 
Falls Fire Department in the Great 
ralls Fire Department Relief Associa­
tion. You inform me that the in­
rlividual became a fireman with the 
rire Department in October of 1937, 
he came a member of the Great Falls 
Fire Department Relief Association, 
and remained a member in good stand­
ing until July of 1949 at which time 
he left the Great Falls Fire Depart­
ment to accept other employment. You 
further inform me that in April of 
1952, the individual was re-employed 
hy the Great Falls Fire Department 
in the capacity of a reinstated fire­
man. Following his confirmation as 
a fireman, the individual's name was 
placed on the roll call book of the Fire 
Department Relief Association. He 
attended three meetings of said As­
sociation, and had his wages sub­
jected to a three per cent deduction. 
snch deduction being the amount 
designated by law as the required con­
tribution of members of the Relief 
Association. (Section 11-1911. R.C.M .. 
1947.) 

The question briefly stated is wheth­
er the reinstated fireman may now be 
l'onsidered a non-member of the As­
sociation by reason of his failure and 
the failure 'of the Association to· com­
ply with certain of the Association's 
By-Laws' . pertaining to procedural 
steps to :be taken with regard to the 
takiiig Of'ii':physical examination. 

Authority for confirmed members 
of fire i:lepartments to form them­
selves into local relief associations is 
found in Section 11-1922, R.C.M., 1947, 
which provides: 

"Fire Department Relief Association. 
The confirmed members of the fire 
department or departments. together 
with the volunteer fire department or 
departments recognized by the city 
or town council in each incorporated 
city or town of this state are hereby 
authorized to form themselves into a 
local association, to be known as the 
fire department relief association of 
the city or town oL .............. (naming 
the city or town,) and when so form­
ed, it shall incorporate under the 
laws of this state. In the event of 
the formation of such fire depart· 
ment relief association. there shall be 
elected by a majority vote of the 
members thereof, the following of­
ficers, to-wit: A president, a secre­
tary. a treasurer. and three members 
to serve as members of the board of 
trustees, which ,aid board of trustees 
shall cQnsist of five members. of 
which the chief of the fire depart­
ment. and the president of the fire 
department relief association shall be 
ex-officio members thereof. After 
the incorporation of any such fire 
department relief association, the said 
elective officers shall be elected an­
n ually on or before the fifteenth day 
of April of each year." 

Sections 11-1915. 11-1925. 11-1926. 
11-1927 and 11-1928. R.C.M .. 1947. set 
up the machinery for the dispo,ition 
of the association funds for pensions of 
various sorts and disahility payments 
as specifically set out. In the case or 
State ex reI. Casey vs. Brewer. 107 
Mont. 550. 88 Pac. (2d) 49, the court. 
after carefully considering the above 
enumerated sections, stated: 

" ... the expressed intent and spirit 
of the law is to benefit the members 
of organized fire departments. wheth­
er that memhership be a paid one or 
merely volunteer. It apparently may 
he either or both (Sections 5129, 5117. 
Rev. Codes.)." 

The court then cited that part of Sec­
tion 11-1943, which provides that. UK 0 

one serving as a substitute or on pro­
bation. nor any person who has not 
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been 'confirmed a member of an or­
ganized fire department is eligihle for 
membership in the relief association," 
and then went on to state: 

"From this language it is clear that 
to participate in the affairs and en­
joy the benefits of the relief associa­
tion, a person would have to be a con­
firmed member of an organized fire 
department, or at least a member of 
a volunteer department recognized 
by the city or town council. .. " 

I t is established law that associations 
may prescribe rules of conduct for 
themselves. This is generally accom­
plished by the adoption of a constitu­
tion and by-laws. (4 Am. J ur., p. 462, 
Sec. 13, Membership Rights and Li­
abilities Generally). A study of the 
By-Laws of the Fire Department Re­
lief Association of the City of Great 
Falls, as submjtted by your office in 
relation to the known facts of the prob­
lem at hand, reveals that the By-Laws 
were not followed in two instances. 
In the first instance, Article I. Sec­
tion 6, with reference to the President's 
duties requires in part that: 

"He shall appoint a committee of 
two members in good standing to 
accompany each member of the Great 
Falls Fire Department when taking 
the doctor's examination prior to 
making application for membership 
in this Association and file a rcoort 
with the Association on said cxamina­
tion before any action shall be taken 
on the said application." 

I n the second instance. neither Sec­
tion 1 nor 2. Article III of the Bv­
Laws was compiled with. Said sec­
tions read: 

"Section 1. A confirmed paid mem­
her of the Great Falls Fire Depart­
ment wishing to become a member of 
this Association, shall, first be ex­
amined by the regular Association 
Physician. after which he shall fill 
out (completely) the regulation ap­
plication form. signed by two mem­
bers in good standing in the Associa­
tion and present the same with Phy­
sician's physical examination at a 
regular meeting of the Assodation 
for action thereon.· 

"Section 2. A committee of two 
active memhers ill good standing in 
the Association shall be appointed to 
accompany each confirmed paid mem­
ber of the Great Falls Fire Depart­
ment when taking tIl(' <loctor', ex­
amination prior t'o making applica­
tion for membership in this Associa­
tion and file a report with the Asso­
ciation before any attion is taken on 
thc said application." 

The by-laws of a fire department re­
lief association may properly designate 
the qualifications for membership in­
so far as they are not contrary to law. 
nVilliams vs. 'Wilkes-Barre Firemen's 
R. & P. Ass'n., 64 Pa. Dist. & Co. 
351.) However, it has been held that 
hy-Iaws of a firemen's relief associa­
tion should be construed most ,trongly 
against the association and in favor of 
those claiming henefits. (Vernon vs. 
Fireman's Pension Fund of Philadel­
phia, 160 Pa. Super. 617.) Further­
more, an association may he estopped 
to deny that one is a member therein, 
notwithstanding failure to comply with 
conditions of mem hers hip. (4 Am. J ur., 
p. 462, Sec. 12. Conditions to Memher­
ship.) It was held in the case of Tyr­
rell vs. Washburn (Mass.), 6 Allen 
466, that membership in an association 
hy one who had paid his contribution 
to the capital and had been admitted to 
a community of interest with the other 
memhers of the association could not 
he defeated by the failure of the per­
son to sign the constitution of the asso­
ciation. as required by its terms. 

I t is uncontroverted that the in­
dividual concerned was a confirmed 
memher of the Great Fall's Fire De­
partmcnt, had attended meetings of 
the relief association, had paid his dues 
in the association. and had his name 
placed on the roll call of the A;;socia­
tion. It is evident that he had been 
accepted as a memher of the Associa­
tion despite the failure to comply with 
the ,trict letter of the by-law r~Quir('­
l11ents. Such heing the case, it follow;; 
that the individual fireman mav not. 
having been accepted as a member. be 
now denied sitch membership together 
with its attendant obligations and 
henefits. 

It is therefore m)' opinion that a 
confirmed reinstated member of the 
C;reat Falls Fire Department whose 



()I'I:\IO:\S UF THE ATTOR:\EY GE:\ER.\L 81 

name has been placed on the rol! call 
of the Great Falls Fire Department Re­
lief Association. whose payroll deduc­
tion contributions have been accePted 
by ;oaid Association, and whose at­
tendance at relief association meet­
ings as a member has prior to this 
<late heen accepted without que~tion. 
mav not now be considered a non­
me;nber bv reason of his failure and 
the failure -of the Association to strictlv 
comply with regulations requiring tl'-e 
taking of a physical examination by a 
memher, as set Ollt in the Association's 
By-Laws. 

Opinicn No. 47. 

State Board of Equalization-Federal 
Social Security Act-Federal Security 
Administrator-Taxes - Duties Relat­
ing to Taxation-General WeHare­
Public Purpose - Titles - State Sov-

ereignty-House Bill 111, ChaPter 
44, Montana Session Laws 

of 1953. 

H EL D: L Contributions exacted 
under the provisions of the Social Se­
curity Act are "taxes" and fall within 
the province of Section 15, Article 
XII of tke Montana Constitution, 
~etting forth the duties of the State 
Board of Equalization. 

2. The omission in the title to Chap­
ter 44. Laws of 1953, of the wonl 
"social" does not render the title re­
pugnant to Section 23. Article V of 
the ~-Iontana Constitution. 

3. Chapter 44. Laws of 1953, is a 
constitutional delegation of administra­
tive anthority to the State Board of 
Equalization. 

N ovemller 12. 195.1. 

State Board of Equalization 
Capitol Building 
Helena, Montana 

Gentlemen: 

You have requested my oplllJon as 
to the validity of House Bill No. 111, 
Chapter 44, Laws of 1953. You par­
ticularly (Juestion: 

(I) The right of the legislature to 
impose administrative duties on the 
State Board of Equalization with re­
spect of Title II of the Federal Social 
Security Act. 

(2) The validity of the title to 
House Bill No. III, Chapter 44. Laws 
of 1953. 

(3) Whether House Bill No. 111. 
Chapter 44. Laws of 1953, is invalid 
as an attempt to surrender or dele­
gate sovereign power to the federal 
government hy means of a contr;!ct. 

Section 15. Article XII of the Mon­
tana Constitution creates the State 
noard of Equalizat;on. Among the 
duties imposed on the Board, a,!,HI as 
set out in Article XII. are the follow­
ing: 

" ... The State Board of Equaliza­
tion shall adjust and equalize the val­
uation of taxahle property among 
the several counties. and the differ­
ent classes of taxa hie property in ailY 
county and in the several counties 
and he tween individual taxpayers: 
supervise and r('view the acts of the 
county assessors and county hoards 
of equalization: change. increase. or 
decrease valuations made by county 
assessors or equalized hy county 
boards of equalization; and exercise 
such authority and do all thln,gs 
necessary to secure a fair. just and 
cquitable valuation of all taxahle 
property among counties. between the 
different classes of property. and be­
tween individual taxpayers. Said 
state board of equalization shall also 
have such other powers, and perform 
such other duties relating to tax".tion 
as may be prescribed by law." (Em­
phasis supplied.) 

This latter clause was considered in 
the case of Butte and Superior Mining 
Co .. vs. McIntyre, 71 l'font. 254. 229 
Pac. 730. wherein the court stated: 

"The intention of the people to con­
fer amplified po\\'('r upon the State 
Board of Equalization by the amend­
ment of 1922 is noteworthy. A mere 
casual inspection of the section as it 
appeared, originally as amended hl 
1916. and as amended in 1922. con­
firms the statement. The concludIng 
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