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since the amendment of 1951. l\lem
bership in the Public Employees Re
tirement System in Silver Bow County, 
after the effective date of the contract, 
was, and is a condition of employment. 

This raises the question of whether 
the requirement of membership in the 
Retirement System violates some con
stitutional rights of new employees of 
Silver Bow County. That it does not 
do so is well established. 

In the case of Pennie vs. Reis, 132 
U. S. 464, 33 L. Ed. 426, 10 S. C. 149, 
it was held that deductions from a po
liceman's pay for contributions to a 
police pension fund were not an un
constitutional taking of property with
out due process of law. 

Pension funds contributed to by the 
employees as well as by the employers 
for firemen, policemen. school teachers 
and other public employees have been 
in effect for many years. and where 
they exist by specific statutory author
ity. they have been consistently upheld; 
see Bowler vs. Nagel, 228 Mich. 434, 
200 N. W. 258. 37 A. L. R. 1154 and 
Hughes vs. Traeger. 264 Ill. 612. 106 
N. E. 431. J n the latter case the Court 
said: 

"The effect of the law was to re
duce the salary which the complain
ant would receive $2.0Q. a 1110nth. but 
he was not thereby deprived of his 
property, for he had no property in 
his unearned salary." 

Under the Public Employees Retire
ment Act of Montana, the employee 
members of the Montana System have 
a vested right in the contributions 
made to the Retirement System. Undr>r 
Sections 68-901. 68-1001, 68-1004. 68-
1101 and 68-1201. R. C. M .. 1947. as 
amended the employee member. or his 
beneficiaries are assured the return of 
contributions made with interest on an 
actuarial basis. together with the a')
propriate matching amount paid by the 
Public employer after the expiration 
of the period of employment set out 
in the Act. 

It is, therefore. my opinion that the 
contract between Silver Bow County 
and the Public Emplovees Retirement 
System is a valid, existing contract. 
Under the Act and the contract, ap
propriate deductions as prescrihed by 

the Public Employees Retirement Act 
must be made as to all employees who 
elected to come under the System at 
the time the contract was made and 
as to all new employees of, Silver Bow 
County as set out in the Public Em
ployees Retirement Act. Deduction of 
the appropriate contributions as pro
vided in the Public Employees Retire
ment Act does not contravene any 
provision of the Constitution of the 
State of Montana or of the Uniteci 
States. 

Opinion No. 43. 

Small and Irregular Tracts of 
Land-Recording. 

HELD: 1. The provisions of Sec
tion 11-614, R. C. M., 1947, apply to 
small and irregularly shaped tracts of 
land anywhere in the county. 

2. The provisions of Section 11-614, 
R. C. M., 1947, do not apply to sales 
of single pieces of property which are 
not part of a tract being subdivided 
within the meaning of that section. 

September 26, 1953. 

"/vlr. John A. Forsythe 
County Attorney 
}[issoula County 
:'I1issoula, Montana 
Dear Mr. Forsythe: 

You have· asked my opinion upon 
the following question: 

Does Section 11-614. R. C. :\'f., 
1947, refer only to small and irregu
larly shaped tracts within cities and 
towns and additions thereto, or does 
it have application also to small and 
irregularly shaped tracts situated 
elsewhere in the county? 

Section 11-614, R. C. M~, 1947, is 
included in Chapter 6, Title 11 R. C. 
M .. 1947, which is entitled "Plats of 
Cities and Towns and Additions There
to." However, its legislative history 
reveals that it was intended to apply 
to small and irregularly shaDed tracts 
anywhere in the county. The present 
Section 11-614, supra, was originally 
enacted as Section 5, Chapter 119, 
Laws of 1917. The full title of Chapter 
119, Supra, was' as follows: 
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"An Act to Amend Sections 3465, 
3466,.3471, 3472 and 3478 of the Re
vised Codes of 1907 of ;\fontana, Re
lating to the Laying Out, Surveying, 
Platting and Recording or any City 
or Town, or Any Addition to Any 
City or Town, or any Tract of Land 
Within the Limits of Any City or 
Town, or any Townsite, or Any Tract 
of Land Outside of the Limits of Any 
City or Town Sold in Small Tracts 
of Acreage Tracts Less than the 
United S' ates Legal Subdivision, Re
Quiring Sales to be Made by Refer
ence to such Plats and the l~umbers 
of such Lots and Blocks; to Facili
tate the Transfer or Taxation of 
such Property; and to Pre v e n t 
Boundary Disputes; Providin~ for 
Public Parks Within Such Platted 
and Surveyed Area; to Promote and 
Preserve the Public .Welfare by Pro
hibiting Certain Things Hurtful to 
the Comfort, Safety and We!fare of 
Society by Establishing Such Rules 
and Regulations for the Use, Sale and 
Management of Property as ]'1'1 ay be 
Conducive to Public Interest; and 
Providing Penalties for the Via"lation 
of Such Provisions." (Emphasis sup
plied.) 

Section 5 of Chapter 119 provided 
as follows: 

"That Section 3478 be. and the same 
is herebv amended so as to read as 
follows, 'to-wit: 

"'Section 3478. Any person who 
desires to subdivide and sell or trans
fer any tract of land in small tracts, 
such as vineyard tracts, acreage 
tracts, suburban tracts or community 
tracts or small areas less than the 
United States legal subdivision of ten 
acres, must cause the same to be sur
\-eyed. platted, certified and re"ordpd 
according to the provisions of this 
chapter before any part or porton of 
the same is sold or transferred; and 
such sales or transfers must be made 
by reference to the plat on file and 
the numbers of the lots and blocks. 
It is unlawful for anv further sales 
to be made without a full compliance 
\\'ith the provisions of this chapter, 

. and the surveying and plattin~ of the 
whole tract. showing the lots sold 
hefore the filing of the plat'." 

It should be noted that. Section.,S, 
Chapter 119, did not apply to irregu
larly shaped tracts of land, nor did it 
provide that deeds to portions of the 
tract should not be recorded until the 
entire tract was platted, and that plat 
recorded. 

The requirement that deeds should 
not be recorded until a plat was filed 
was placed in the statute by Chapter 
180. Laws of 1945. Refusal by the clerk 
to place the deed on file was not man
datory. but permissive with the clerk. 
(See Opinions of the Attorney General. 
Volume 21 Opinion ~o. 28.) Cha:.Jter 
227, Laws of 1947, made it mandatory 
that the clerk refuse to record a deed 
to any parcel of a tract which came 
,,-ithin the requirements of the statute. 
and had not been platted, and the plat 
recorded. This same chapter provided 
that irregularly shaped tracts shou:d 
be platted in the same manner. 

N one of these amendments made any 
basic change in the statute but merely 
provided new means of enforcement. 
I t is also evident from the provisions 
of the statute that its terms have no 
application to sales of single pieces of 
property. The 1947 amendments pro
vide that no property conveyed by 
deed more than ten years prior to 1947 
is included in the terms of the Act. 
The provisions of the Act apply only 
to sales of parcels of land as part of 
a subdivision, or to tracts so irregular 
in shape that their acreage cannot be 
determined without a survey. 

I t is. therefore, my opinion that the 
provisions of Section 11-614, R. C. M., 
1947, apply to small and irregularly 
shaped tracts anywhere in the county. 

] t is further my opinion that the 
provisions of Section 11-614. supra, 
do not apply to sales of sinf!le pieces 
of property which are not part of a 
tract being subdivided within the mean
ing of that section. 

Opinion No. 44. 

Budgets-Warrants Issued in Excess 
of Appropriations-Cemetery 

Districts-Void Warrants. 

HELD: vVarrants issued by a ceme
terv district in excess of appropriations 
in 'the budget for anyone fiscal year 
are not liabilities of the cemetery dis
trict and cannot he paid from funds in 
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