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1 t is a fundamental propoSition of 
law that a Board of County Commis
sioners has such powers, and such 
powers only, as are expressly or im
pliedly conferred by the Constitution 
or statutes, or which arise by neces
sary implication from those expressly 
granted (American Surety Co. of New 
York vs. Clarke, 94 Mont. 1, 20 Pac. 
(2d) 831; Lewis vs. Petroleum County. 
92 Mont. 563, 17 Pac. (2d) 60; Yellow
stone Packing Co. vs. Hays, 83 Mont. 
1, 268 Pac. 555). The power to dis
solve the commission is not specifically 
granted by Section 16-1008A, supra, 
and the question is whether or not the 
power exists by implication. 

I t is also a fundamental proposition 
that where the rights of third parties 
have not intervened, a county board 
may modify or repeal its acts when 
such acts are legislative, administra
tive, or ministerial in their nature (20 
C. J. S., Counties, Sec. 93, p. 872). In 
the case of State ex reI. Peninsula Se
curity Co. vs. Board of County Com
missioners, 62 Mont 69, 202 Pac. 1108, 
the Supreme Court of Montana said: 

"If the board of county commis
sioners had discretion in the matter 
inl the passing of the resolution which 
was passed for the establishment of 
the fire district of Square Butte and 
authorizing the levy of the tax upon 
the property within that district, it 
also had the discretion to rescind that 
action, providing that no rights had 
become vested by reason of the pass
ing of the resolution." 

According to the rule of this case, if 
no rights of third parties have become 
vested and would be cut off by the ac
tion of the Board in dissolving the 
Civic Center Commission, the Board 
may dissolve it. 

There are no intervening rights 
which would be cut off by the dissolu
tion. All contracts, having been made 
with the Board of Commissioners. 
would be unaffected. The contract of 
the manager would remain in effect, 
just as would the other contractual 
obligations. The only substantial ques
tion involves the rights of the members 
of the Civic Center Commission to re-
1JJl<in in otfice for the full terms to 
which they were appointed. 

A county empowered by the legis
lature to create an office may, if unre
stricted, abolish it (State vs. Hudson 
County, 53 N. J. L. 585, 22 Atl. 56; 
Hatfield vs. County Ct., 80 W. Va. 165, 
92 S. Ei. 245; 4 A. L. R. 224, 42 Am. 
Jur. Public Officers, §33, p. 905). Ten
ure of office does not prevent a genu
ine abolition of the office, and the in
cumbent has no vested right in the 
office (Topping vs. Houston, 94 Neb. 
445, 143 N. W. 796). 

It is therefore my opinion that a 
Board of County Commissioners, in 
the absence of intervening rights of 
third persons, may dissolve a Civic 
Center Commission created by the 
Board under Section 16-1008A, R. C. 
I'd., 1947. 

Opinion No. 41. 

Boards of County Commissioners
Contracts-Private Individuals

Duties of County Officers. 

HELD: The Board of County Com
missioners may not contract with a 
private individual to perform the serv
ices of a county accountant or book
keeper, as those duties are by law made 
the duties of the office of County Clerk 
and Recorder. 

September 5, 1953. 

:\T r. William ~1. Black 
County Attorney 
Toole County 
Shelby, Montana 

Dear ,\fr. Black: 

You have requested my opinion as 
as to whether the Board of County 
Commissioners may hire a private in
dividual to act as bookkeeper for the 
county. 

The facts presented state that the 
Board of County Commissioners ac
cepted the resignation of the Deputy 
Clerk and Recorder and hired the same 
person to do the bookkeeping and ac
counting for the county. Further, the 
facts state that as Deputy Clerk and 
Recorder, the individual's duties werc 
those of bookkeeping for the county 
in addition to other deputy work. The 
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individual's salary as Deputy Clerk and 
Recorder was considerably lower than 
the salary now contracted for. 

The qucstion is well settled that the 
Board of County Commissioners may 
contract to hire work done that is 
necessary to its care and improvement 
of the affairs of the county. Arnold 
vs. Custer County, 83 Mont. 130, 147, 
269 Pac. 396. In the exercise of this 
power, the Board of County Commis
sioners is controlled by this considera
tion; that the board is without author
ity to contract with private individuals 
for work to be done that by law is the 
dutv and work of some county official. 
Kelly vs. Silver Bow County, 125 Mont. 
272, 223 Pac. (2d) 1035: Arnold v,;. 
Custer County. supra; Judith Basin 
Countv vs. Livingston, 89 Mont. 438, 
442, 298 Pac. 356. No question arises 
here by virtue of the fact that the in
dividual involved resigned as a deputy 
county officer to be hired as an em
ployee of the county. Nor does any 
question arise as a result of the salary 
as Deputy Clerk and Recorder being 
lower than the contracted employment 
salary. 

The principal question is whether or 
not the duties of bookkeeper are by 
law the duties of the County Clerk or 
some other county officer. (Arnold v. 
Custer County, supra, and Judith Basin 
County vs. Living-ston, supra.) The 
fact that the individual performs such 
duties as Deputy Clerk is not neces
sarily material, but if the duties of 
bookkeeper or accountant for the coun
ty are the legally imposed duties of the 
County Clerk or one of the other coun
ty officers. the question becomes para
monnt. Section 16-2917, R. C. M., 
1947. set forth here in part. specifies 
the duties of the County Clerk: 

"Duties of County Clerk. The 
county clerk must: 

• • • 
"3. Draw warrants on the county 

treasurer in favor of all persons en
titled thereto in payment of all claims 
and demands chargeable against the 
county, which bave been le~ally ex
amined, allowed, and ordered paid by 
the board of county commissioners; 
also for all debts and demands against 
the county. when the amounts are 

fixed by law, and which are not di
rected to be audited by some other 
person or tribunal; which warrants 
shall be signed by the county clerk 
and the chairman of the board of 
county commissioners, excepting war
rants drawn on the redemption fund; 

"4. He must keep accounts current 
with the treasurer, and when any 
person deposits with the countv 
treasurer any money paid into th'e 
treasury, the county clerk shall he 
furnished by the treasurer with a du
plicate of the receipt issued to snch 
person, which duplicate receipt shall 
be filed in the office of the county 
clerk, and such countv' clerk shall 
charge the treasurer with the amount 
thereof. 

"5. Make the annual statement as 
prescribed in Section 16-2924." 

Sub~ections 3. 4 and 5, set forth 
above, clearly indicate that the County 
County Clerk and Recorder is the ac
countant orl bookkeeper for the county 
and the duties of the clerk and his 
deputies as such are by this law so 
prescribed. 

It is therefore my opinion that the 
Board of County Commissioners may 
not contract with a private individual 
to perform the services of a county 
accountant or bookkeeper, as those 
duties are bv law made the duties of 
the office o'f County Clerk and Re
corder. 

Opinion No. 42. 

Public Employees Retirement System 
Contracts, Validity of-County 

Commissioners, Power to 
Contract. 

HELD: That the contract between 
Silver Bow County and the Public Em
ployees Retirement System is a valid, 
existing contract. Under the Act and 
the contract; appropriate deductions as 
prescribed by the Public Employees 
Retirement Act must be made as to all 
employees who elected to come under 
the System at the time the contract was 
made and as to all new employees of 
Silver Bow County as set out in the 
Public Employees Retirement Act. De
duction of the appropriate contribu
tions as provided in the Public Em-
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