OPINIONS OF THE ATTORNEY GENERAL
"A board of county commissioners
is one of limited powers and must in
every instance, justify its action by
reference to the provisions of law
defining and limiting these powers.
If, however, there is any quest:on of
the existence of the power to do the
act proposed, and the mode of its
exercise is not pointed out, the board
is left free to use its own discretion
in selecting the mode it shall adopt
or the result it shall pursue, and the
result cannot be called in question if
the course pursued is reasonably well
adopted to the accomplishment of the
end proposed."
The manner which the county is to
dispose of property is enunciated m
Section 16-1009, R. C. i\L, 1947:
"Sale of Property. (1) The board
of county commissioners of the several counties in this state shall have
the power to sell any property, real
or personal, however acquired, belonging to the county, and which is
not necessary to the conduct of the
county's business or to the preservation of its property. If the property,
real or personal, sought to be sold, is
reasonably of a value in excess of
one hundred ($100.00) dollars, the
sale shall be at public auction at the
courthouse door after previous notice
given by publication . . .

* * *

(3) If no bid or offer is made for
any property offered for sale at public
auction, after appraisal and notice
given, as provided herein, the board
of county commissioners may. at any
time thereafter. sell such property at
private sale . . . . If at a private sale,
notice shall be posted in five public
places in the county at least five days
before the date of sale . . . "

In exercising its power to sell the
fireworks the board of county commissioners must limit the sale in such
a manner that the fireworks will not
again become contraband.
It is therefore my opinion that fireworks which are acquired by a county.
through confiscation. are to be sold in
accordance with the provisions of Section 16-1009. Revised Codes of :\Ionlana, 1947.
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I t is further my opm.on that fireworks are not illegal per se; however,
since they are prohibited except when
authorized by statute, it is the duty
of the county commissioners to ascertain that such property will not become contraband after the county sale.
Opinion No.4.
Schools and School Districts-High
School Dis~ricts-Powers of Additional Trustees of High
School Districts.
HELD:
The additional members
elected to the board of trustees of districts maintaining high schools, wh:ch
high schools are also district high
schools, shall participate on an equal
basis with other members in all business transacted pertaining to the high
school.
January 30, 1953.
Mr. Leo H. Murphy
County Attorney
Teton County
Choteau, Montana
Dear Mr. Murphy:
You have requested my opinion concerning the powers of the additional
trustees elected to the board of trustees
of districts maintaining high schools.
Chapter 188, Laws of 1951, amended
Section 75-4601, R. C. M .. 1947, to allow the election of addit:onal truste(s
to boards of trustees of school districts
maintaining high schools which are
also district high schools. The amendment provided in part:
"The additional memhers elected
to the board of trustees of districts
maintaining high schools. shall take
office immediately after qualifying
and shall participate on an equal basis
with other members in all business
transacted by the hoard of trustees
pertain:ng to the high school maintained hy said districts."
The ahove quoted portion of the
statute is unambiguous and standing
alone would not require interpretation.
However, there is another statutory
provision in the high school district
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law that is in apparent conflict. I refer
to Section 75-4605, R. C. M., 1947, as
amended by Chapter 188, Laws of
1951, which reads in part as follows:
"The high school districts created
under the provisions of this Act, are
for construction, repair, improvement, and equipment purposes only,
and it shall not be construed so as
to interfere with or repeal any existing laws relating to the maintenance
or operation of high schools within
the county."
The amendment to Section 75-4605
did not affect or alter this part of the
statute which has been the law since
its enactment as Chapter 275. Laws of
1947. InState ex reI. Henderson vs.
Dawson County, 87 :\1:ont. 122, 286
Pac. 125. our Supreme Court said:

"* * * where a section or a part of
a section is amended, it is not to be
considered as having been repealed
and re-enacted in its amended form,
but the portions which are not altered
are to be considered as having been
the law from the time when they
were enacted."
The limited purposes of high school
districts were designated in Section
75-4605 prior to the amendment of
Section 75-4601, which latter section
was amended so as to provide additional trustees and thus make high
school districts administrative units for
high schools. If we were to ignore
the express declaration that "the additional members * * * shall participate
* * * in all bus:ness * * * pertaining
to the high school" then the amendment would be a nullitv. In Nichols
vs. School District, 87 1font. 181, 287
Pac. 624, the court said:
"In the construction of an amendatory Act it will be presumed that the
legislature, in adoptin~ it. intended
to make some change in the existing
law, and the courts will endea\"or to
give some effect to the amendment."
It is therefore my opinion that the
additional members, elected to the
hoard of trustees of districts maintall1l11g" high schools. which high
schools are also district high schools,

shall participate on an equal basis
with other members in aU business
transacted pertaining to the high
school.
Opinion No.5.
Coal Mines-Safety Code-Maintenance of Telephones.
HELD: A telephone required by law
to be installed within one hunr\red
(100) feet of the tipple at any coal
mine surface must be maintained in
such a manner that calls for aid and
assistance from men working underground will not go unanswered.

February 6, 1953.
:\Ir. Robert L. Swanberg, Chairman
Industrial Accident Board
Helena, Montana
Dear Ivir. Swanberg:
Your predecessor requested that I
issue an official opinion relative to attendance at a telephone installed at the
surface of a coal mine in accordance
with Section 50-457, R. C. '\1. 1947,
which provides:
"Installation and location of telephones in certain coal mines. A system of party line telephones shall be
installed. and kept in working condition by the coal mining company installing same in each coal mine
in operation in the state of Montana
employing more' than fifteen (15)
men. Said telephone equipment shall
include one (1) telephone on the surface within one hundred (100) feet of
the mine tipple, one (1) at the bottom
of each hoisting shaft and in drift or
slope mines at the first cross entry
or parting in operation where men
are liable to congregate or be stationed. In addition thereto there shall
be one (1) telephone on each side of
the mine. if such side is in more than
one thousand (1,000) feet from the
bottom of the hoisting shaft or in
beyond one thousand (1,000) feet
past the first cross entries or parting
in operation in a drift or slope mine.
"Telephones inside any coal mine
may be changed to more convenient
locations, other than designated in

