OPINIONS OF THE ATTORNEY GENERAL
House Bill No. 370 enacted by the
the Thirty-third Legislative Assembly
appropriated $5,000.00 to the Adjutant General for the purpose of compiling and printing safety codes. No
appropriation for this purpose was
made to the Industrial Accident
Board by the Thirty-third Legislature. You inquire as to whether or
not the words "Industrial Accident
Board" may be substituted for the
words "Adjutant General" in said
provision, so that the funds appropriated for the printing and compiling of
safety codes provided for therein,
may be used by the Industrial Accident Board for that purpose.
The duties of the Adjutant General
do not concern safety codes nor is there
any reason why the compilation of
safety codes should be placed in this
office. Sections 77-117 through 77-120,
R. C. }L. 1947. The Industrial Accident Board is the only agency which
has statutory authority to pr01l1ukate
and en iorce safety regulations. Sections 92-1201 through 92-1222, R. C. M .•
1947. Therefore, it is only through
error on the part of the legislature
that these funds were placed in the appropriation made to the Adjutant General's office.
The question thus presented is:
\\Then the context of an Act shows
the erroneous use of one word for
another, may a word be substituted
which will make the Act harmonious
with other provisions of the applicable
laws and the obvious intent of the legislature?
r n Pond v. ?I'faddox, 28 Cal. 572, that
court early announced the proposition
Jf statutory construction that where
it appears from all sources of interpretation that a provision of a statute was
inserted through inadvertence it will be
disregarded.
In Coney v. City of Topeka, 96 Kan.
46, 149 Pac. 689. that court substituted
the figure "5" for the figure "3" in a
statute which used the figure "3,"
stating:
"This is the section to which the
Legislature intended to refer for the
determination of the sufficiency of
plaintiff's petition. Nor does this do
the slightest violence to standard
rules of statutory construction. It is
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familiar law that legislative enactments are not, any more than any
other documents, to be defeated on
account of errors, mistakes or omissions. Where one word or figure has
been erroneously used for another, or
a word omitted, and the context affords the means of correction, the
proper word or figure will be deemed
substituted or supplied. This is only
making the naked letter of the statute
yield to its obvious intent." (Emphasis supplied.)
See, further, Meier v. Superior Court.
67 Cal. App. 135, 227 Pac. 490; Speer
v. Stephenson, 16 Idaho, 707, 102 Pac.
365, and Territory v. Ashenfelter, 4
N. M. 85, 12 Pac. 879, wherein the
words "district attorney" were substituted for the words "attorney general."
It is therefore my opinion that the
words "Industrial Accident Board"
may be substituted for the words "Adjutant General" in that portion of
House Bill No. 370, Thirty-third Legislative Assembly, 1953, which appropriated $5,000.00 for the compilation
and publication of the safety codes.
Opinion No. 35.
Counties - Airports - Sale of Airport
Property-Sale and Exchange of
County Real Property.
HELD: 1. The power to acquire and
the power to sel1 county airport property is lodged in the county although
an airport commission may be appointed and consulted relative to the
exercise of such powers.
2. In the sale of such property the
general law for the disposal of all
county property must be fol1owed and
is applicable.
3. A county does not have the authority to exchange county airport
property with a school district without
first offering the property for sale in
compliance with the provisions of Section 16-1009, R. C. M., 1947.
4. The board of county commissioners has' the power to set aside a portion
of an obsolete airport as a site for the
county high school.
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5. 'Funds realized from the sale of
an abandoned county airport are trust
funds for airport purposes and must
be expended in compliance with the
county budget law.

July I, 1953.
:Mr. John A. Forsythe
County Attorney
Missoula County
Missoula, Montana
Dear Mr. Forsythe:
You have requested my opinion concerning the disposition of an airfield
which is not needed for aeronautic purposes as a more suitable airfield has
Ibeen acquired. You advise me that it
has been proposed to use a portion of
the obsolete airfield for the county
high school and also as a site for the
elementary school. Both the county
high school and the school district
have offered to exchange land of equal
value for the school sites. You ask how
the funds realized from the sale of the
land received in exchange and the remainder of the airfield mllst be used.
The county airport board has the control over both airports.
A county has the authority to acquire property for an airport, (Section
1-809, R. C. M., 1947) and regulate
the use of the same. (Section 1-815.
R. C. M., 1947.) The title to the real
estate is in the county as it is the
county which purchases the property,
although, under the provisions of Section 1-814, R. C. M., 1947, the county
may delegate to an airport board or
commission prescribed powers relating
to the establishment and operation of
the airport. The power to dispose of
the property acquired is in the county
as Section 1-811 R. C. l\L, 1947, states
in part:
". . . Every municipality may 1)\'
sale, lease or otherwise, dispose of
any airport, air navigation facility or
other property, or portion thereof or
interest therein, acquired pursuant
to this Act. Such disposal by sale,
lease, or otherwise, shall be in accordance with the laws of this state,
or provisions of the charter of the
municipality, governing the disposition of other property of the munici-

pality, or agency of the state or federal government for aeronautical purposes incident thereto, the sale, lease,
or other disposal may be effected in
such manner and upon such terms as
the governing body of the municipality may deem in the best interest aT
the municipality."
Seemingly there are conflicting provisions in the above quoted statute as
to the manner of sale as disposal "in
accordance with the laws of this state"
and "in such manner and upon such
terms as the governing body of the
municipality may deem in the best interest of the municipality," might be
considered contradictory, However, in
Franzke v. Fergus County, 76 Mont.
ISO, . 245 Pac. 962, the court held that
"disposition of the property as interests of the inhabitants require," does
not allow the county to conduct a sale
without regard to fixed statutory procedure for sales of county property.
Section 16-1009, R. C. M., 1947, as
amended by Chapter 30, La ws of 1953,
states that "The board of county commissioners ... shall have the power to
sell any property real or personal, ho\\'ever acquired, belonging to the county
and which is not necessary to the conduct of the county's business or preservation of its property ... " The manner of sale of prooertv of the value
in excess of $100.00 is -clearly defined
and must be at public auction. Before
offering the property for sale an appraisal of the value must he made bv
the board. If the propertv is not sold
within one year after being first offered for sale, the hoard of county
commissioners may exchange the real
property for any lands of equal value.
In other words, it is a condition precedent to the exchange of county lands
that such lands must have been first
offered for sale at public auction.
An exchange of property with
School District ~ umber One could
not be made by the county without
first having offered the real estate for
sale in accordance with Section 161009, R. C. ~L. 1947. The case of
Franzke v. Fergus County. sunra, considered the manner of sale of county
property and said that "The right ~f
the legislature to say that such property may be sold only under the restrictions and in the manner indicated
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by the statutes cannot be questioned."
The court also held that Section 16-804,
R. C. M., 1947, which grants the power
to counties "To make such orders for
the disposition or use of its property
as the interest of its inhabitants require," must be read in conjunction
with Section 16-1009, supra, and "Since
the legislature has seen fit to indicate
with particularity the essential steps
necessary to be taken, and has precribed the precise mode of procedure,
the statute must be held to exclude
any other." While the school district
is located within the county, yet it is
an independent legal entity, Section
75-1803, R. C. M., 1947.
A different situation is presented·
in regard to the use of a portion of
the field for the county high school.
As was observed above, a county, under Section 16-804, R. C. M., 1947. has
the power "To make such orders for
the disposition or use of its property
as the interest of its inhabitants require." In State ex reI. Henderson Y.
Dawson County, 87 1\1 onto 122, 286 Pac.
125, the statute which authorized the
establishment of county high schools
was construed and the opinion held,
"Under this Act it would seem the legislature intended to make such a high
school a county institution in all essentials." The designation of a portion of the airfield for a county high
school site would come within the
authority given to the county by Sec.
tion 16-804, supra.
The proceeds of the sale of the airport property are impressed with a
trust as Section 1-817, R. C. M., 1947,
provides:
"The revenues obtained by a municipality from the ownership, control
or operation of any airport or air
navigation facility, including proceeds
from the sale of any airport or portion thereof or air navigation facility
property, shall be deposited in a special fund to be designated the " ............
Airport Fund," which revenues shall
be appropriated solely to, and used
by the municipality for, the purposes
authorized by this Act."
As only a portion of the airport is
to be sold, the county high school site
having been retained by the county,
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there will not be realized for the airport
fund the total value of the abandoned
airport.
The expenditure of the trust funds
must be made by the county commissioners as a part of the regular county
budget as is specified in Section 1-816,
R. C. 11., 1947, which reads:
"The governing body of any municipality having power to appropriate and raise money, is hereby authorized to appropriate, and to raise by
taxation or otherwise sufficient moneys to carry out the provisions and
purposes of this Act, within the limitations prescribed by law."
If the sale is consummated and the
funds realized before the final adoption of the next budget, Section 161904, R. C. M., 1947, and items for the
expenditure of the same included in
the budget, the money may be expended if it is determined that such
appropriations are advantageous at
this time.

I t is, therefore, my opinion:
1. The power to acquire and the
power to sell county airport property
is lodged in the county although an
airport commission may be appointed
and consulted relative to the exercise
of such powers.

2. In the sale of such property the
general law for the disposal of all
county property must be followed and
is applicable.
3. A county does not have the authority to exchange county airport
property with a school district without
first offering the property for sale in
compliance with the provisions of Section 16-1009, R. C. M., 1947.
4. The board of county commissioners has the! power to set aside a portion of an obsolete airport as a site
for the county high school.
5. Funds realized from the sale of
an abandoned county airport are trust
funds for airport purposes and must be
expended in compliance with the county budget law.

