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to the enactment of Chapter 131, supra;
however, it is of interest insofar as it
sets out the public policy involved in
g-ranting vacations. The opinion states:
"All provisions for leave of absence
or annual leave on pay should be
worked out on some basis which
would be fair to all employees; that
is, based on so much service rendered.
Such leave or vacation with pay is
considered as additional pay for the
services rendered. This principle has
been inaugurated by various federal,
state and private employers and has
been generally found to be of great
importance in stabilization of employment and the better health and welfare of the employees and therefore
beneficial to the employer."
This policy has long been recognized
in the State of Montana. (15 Opinions
of Attorney General 278, No. 398, 19
Opinions of Attorney General 350, No.
220.) To permit employees to work
during vacation periods would defeat
the purpose of the vacation granted.
This particular problem has never
been presented to our Supreme Court;
however, in Rawlings v. City of Newport, 275 Ky. 183, 121 S. W. (2d) 10,
that court ruled:
"During the month of December,
1937, Meister and illiles A. ;\Iclntyre,
director of finance and city treasurer,
were paid $200.00 and $233.42 respectively for 'extra services. 1936-1937,'
in addition to their regular salaries
for the month of December, 1937.
An attempt was made to justify the
payments on the ground that neither
of these officials had taken vacations
in 1936 or 1937 .... The city solicitor
contended that no vacation provision
appeared in the salary schedule ordinance for administrative employees,
while appellant sought to show that
it was customary for these employees
to take two weeks vacation each year
with pay. Be this as it may, there
was no justification for an attempt
to pay an employee for a vacation period not taken. This constituted double payment for a particular period
of time." (Emphasis supplied.)
Also in 22 Opinions of the Attorney
General, 172, No. 104, it was held:

"A public officer may take his vacation or decline to take it as he
likes. (In re Croker, (1903), 175 N.
Y. 158, 67 N. E. 307) but if he does
not take it he has not such a right
in it that he may demand or accept
additional compensation for the time
worked which might have been spent
on vacation with pay.
"It is, therefore, my opinion a public officer may not claim additional
compensation for a vacation Ilot taken
where there is no statutory authority
for such claim."
Should it happen that an emergency
renders it impractical for an employee
to take his vacation at a given time,
he may accumulate his vacation time
for a period of thirty days. (Section 2,
Chapter 131, Laws of 1949.) Also,
should his employment be terminated
while he has unused vacation time
credited against his employment, he is
entitled to receive cash compensation
for this period (Section 3. Chapter
131, Laws of 1949).
It is therefore my opinion that a
county employee may not work during
his vacation period and collect his regular compensation, in addition to the
statutory grant of pay for vacation
period which he has earned.
Opinion No. 34.
Appropriations-Misnomer-Industria1
Accident Board-Adjutant General, Substitution ofSafety Code.
HELD: The words "Industrial Accident Board" may be substituted for
the words "AdJutant Genera\" in that
portion of House Bill No. 370, Thirtythird Legislative Assembly, 1953, which
appropriated $5,000.00 for the compilation and publication of the safety
codes.
June 30, 1953.
Robert F. Swanberg, Chairman
Industrial Accident Board
Helena, Montana
Dear Mr. Swanberg:
You have presented the following for
my consideration:
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House Bill No. 370 enacted by the
the Thirty-third Legislative Assembly
appropriated $5,000.00 to the Adjutant General for the purpose of compiling and printing safety codes. No
appropriation for this purpose was
made to the Industrial Accident
Board by the Thirty-third Legislature. You inquire as to whether or
not the words "Industrial Accident
Board" may be substituted for the
words "Adjutant General" in said
provision, so that the funds appropriated for the printing and compiling of
safety codes provided for therein,
may be used by the Industrial Accident Board for that purpose.
The duties of the Adjutant General
do not concern safety codes nor is there
any reason why the compilation of
safety codes should be placed in this
office. Sections 77-117 through 77-120,
R. C. }L. 1947. The Industrial Accident Board is the only agency which
has statutory authority to pr01l1ukate
and en iorce safety regulations. Sections 92-1201 through 92-1222, R. C. M .•
1947. Therefore, it is only through
error on the part of the legislature
that these funds were placed in the appropriation made to the Adjutant General's office.
The question thus presented is:
\\Then the context of an Act shows
the erroneous use of one word for
another, may a word be substituted
which will make the Act harmonious
with other provisions of the applicable
laws and the obvious intent of the legislature?
r n Pond v. ?I'faddox, 28 Cal. 572, that
court early announced the proposition
Jf statutory construction that where
it appears from all sources of interpretation that a provision of a statute was
inserted through inadvertence it will be
disregarded.
In Coney v. City of Topeka, 96 Kan.
46, 149 Pac. 689. that court substituted
the figure "5" for the figure "3" in a
statute which used the figure "3,"
stating:
"This is the section to which the
Legislature intended to refer for the
determination of the sufficiency of
plaintiff's petition. Nor does this do
the slightest violence to standard
rules of statutory construction. It is
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familiar law that legislative enactments are not, any more than any
other documents, to be defeated on
account of errors, mistakes or omissions. Where one word or figure has
been erroneously used for another, or
a word omitted, and the context affords the means of correction, the
proper word or figure will be deemed
substituted or supplied. This is only
making the naked letter of the statute
yield to its obvious intent." (Emphasis supplied.)
See, further, Meier v. Superior Court.
67 Cal. App. 135, 227 Pac. 490; Speer
v. Stephenson, 16 Idaho, 707, 102 Pac.
365, and Territory v. Ashenfelter, 4
N. M. 85, 12 Pac. 879, wherein the
words "district attorney" were substituted for the words "attorney general."
It is therefore my opinion that the
words "Industrial Accident Board"
may be substituted for the words "Adjutant General" in that portion of
House Bill No. 370, Thirty-third Legislative Assembly, 1953, which appropriated $5,000.00 for the compilation
and publication of the safety codes.
Opinion No. 35.
Counties - Airports - Sale of Airport
Property-Sale and Exchange of
County Real Property.
HELD: 1. The power to acquire and
the power to sel1 county airport property is lodged in the county although
an airport commission may be appointed and consulted relative to the
exercise of such powers.
2. In the sale of such property the
general law for the disposal of all
county property must be fol1owed and
is applicable.
3. A county does not have the authority to exchange county airport
property with a school district without
first offering the property for sale in
compliance with the provisions of Section 16-1009, R. C. M., 1947.
4. The board of county commissioners has' the power to set aside a portion
of an obsolete airport as a site for the
county high school.

