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.. the practice of medicine in 
this state includes, among other 
things, the cure, treatment or pallia­
tion of any ailment, disease or in­
firmity of the mind or body of an­
other by directing for use any appli- . 
ance, apparatus or other agency and 
by Section 3169 (66-1316), physicians 
and surgeons are specifically ex­
empted from the operations of the 
statute regulating the practice of op­
tometry. Apparently the legislature 
recognized optometry as a branch of 
the medical science, or, at least, a 
proper subject within the scope of 
the regular physician's practice." 

In pursuing his profession. the op­
tometrist examines the eyes of those 
seeking his advice, with the object of 
determining whether they properly per­
form their functions. 1£ he decides 
they do not, and determines that their 
failure to do so is due to disease, he 
advises that a physician or surgeon 
be consulted. If he decides the defect 
is not the effect of disease. and that 
it can be corrected by the use of lenses. 
he determines the character of lenses 
required. 

It mi"ht be said that the evil which 
the legislature intended to provide 
against in enacting Section 66-1312, 
supra, was that duly licensed and quali­
fied optometrists not be placed in such 
a position as to forfeit their independ­
ent judgment to the detriment of the 
public. Both the legislature and the 
Supreme Court of Montana have rec­
ognized optometry as a proper subject 
within the scope of the regular physi­
cians practice. Swanz v. Clark, supra. 

The power of the state to provide 
for the general welfare of its people 
authorizes it to make such rules and 
regulations as will tend to secure them 
against the consequences of i"norance 
and incapacity as well as of deception 
and fraud. In the absence of such de­
ception and fraud. it is not conceivable 
that a partnership arrangement en­
tered into between an optometrist and 
a physician or surgeon or employment 
of an optometrist hy a physician or 
surgeon would act to the public detri­
ment. 

It is therefore my opinion that a duly 
licensed optometrist is not prohibited 
by law from entering the employ of, 
or entering a partnership with a duly 
licensed physician or surgeon. 

Opinion No. 33. 

Vacations-County Employees-Salary 
in Lieu of Vacations-Double 

Compensation. 

HELD: A county employee may not 
work during his vacation period arid 
collect his regular compensation in ad­
rlition to the statutory grant of pay 
for vacation period that he has earned. 

:.{ r. Robert T. Pantzer 
County Attorney 
Park County 
Livingston, Montana 

Dear Mr. Pantzer: 

June 27, 1953. 

You have requested my opinion on 
the following question: 

"Maya county employee who has 
earned a paid vacation under the pro­
visions of Chapter 131, Laws of 1949, 
as amended by Chapter 152, Laws of 
1951, remain on the job during such 
vacation period and receive the 
money he would have received for 
wages, had he taken the vacation, and 
at the same time continue to work 
at his job and receive his usual salary 
for working In other' words. may he 
receive the money he would be paid 
during said vacation period in lieu 
of taking said vacation and at the 
same time remain on the joh and con­
tinue to draw his salary or wages?" 

Prior to the enactment of Chapter 
131, Laws of 1949, the vacation policy 
for county employees was formulated 
by the various county officers with 
the approval of the boards of county 
commissioners. vVith the enactment 
of Chapter 131, supra. vacations for 
employees became a matter of right. 
(24 Opinions of Attorney General, No. 
37.) 

The underlying rationale for grant­
ing vacations was discussed in 20 
Opinions of Attorney General 288, No. 
225. That opinion was issued prior 
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to the enactment of Chapter 131, supra; 
however, it is of interest insofar as it 
sets out the public policy involved in 
g-ranting vacations. The opinion states: 

"All provisions for leave of absence 
or annual leave on pay should be 
worked out on some basis which 
would be fair to all employees; that 
is, based on so much service rendered. 
Such leave or vacation with pay is 
considered as additional pay for the 
services rendered. This principle has 
been inaugurated by various federal, 
state and private employers and has 
been generally found to be of great 
importance in stabilization of employ­
ment and the better health and wel­
fare of the employees and therefore 
beneficial to the employer." 

This policy has long been recognized 
in the State of Montana. (15 Opinions 
of Attorney General 278, No. 398, 19 
Opinions of Attorney General 350, No. 
220.) To permit employees to work 
during vacation periods would defeat 
the purpose of the vacation granted. 

This particular problem has never 
been presented to our Supreme Court; 
however, in Rawlings v. City of New­
port, 275 Ky. 183, 121 S. W. (2d) 10, 
that court ruled: 

"During the month of December, 
1937, Meister and illiles A. ;\Iclntyre, 
director of finance and city treasurer, 
were paid $200.00 and $233.42 respec­
tively for 'extra services. 1936-1937,' 
in addition to their regular salaries 
for the month of December, 1937. 
An attempt was made to justify the 
payments on the ground that neither 
of these officials had taken vacations 
in 1936 or 1937 .... The city solicitor 
contended that no vacation provision 
appeared in the salary schedule ordi­
nance for administrative employees, 
while appellant sought to show that 
it was customary for these employees 
to take two weeks vacation each year 
with pay. Be this as it may, there 
was no justification for an attempt 
to pay an employee for a vacation pe­
riod not taken. This constituted dou­
ble payment for a particular period 
of time." (Emphasis supplied.) 

Also in 22 Opinions of the Attorney 
General, 172, No. 104, it was held: 

"A public officer may take his va­
cation or decline to take it as he 
likes. (In re Croker, (1903), 175 N. 
Y. 158, 67 N. E. 307) but if he does 
not take it he has not such a right 
in it that he may demand or accept 
additional compensation for the time 
worked which might have been spent 
on vacation with pay. 

"It is, therefore, my opinion a pub­
lic officer may not claim additional 
compensation for a vacation Ilot taken 
where there is no statutory authority 
for such claim." 

Should it happen that an emergency 
renders it impractical for an employee 
to take his vacation at a given time, 
he may accumulate his vacation time 
for a period of thirty days. (Section 2, 
Chapter 131, Laws of 1949.) Also, 
should his employment be terminated 
while he has unused vacation time 
credited against his employment, he is 
entitled to receive cash compensation 
for this period (Section 3. Chapter 
131, Laws of 1949). 

It is therefore my opinion that a 
county employee may not work during 
his vacation period and collect his reg­
ular compensation, in addition to the 
statutory grant of pay for vacation 
period which he has earned. 

Opinion No. 34. 

Appropriations-Misnomer-Industria1 
Accident Board-Adjutant Gen­

eral, Substitution of-
Safety Code. 

HELD: The words "Industrial Acci­
dent Board" may be substituted for 
the words "AdJutant Genera\" in that 
portion of House Bill No. 370, Thirty­
third Legislative Assembly, 1953, which 
appropriated $5,000.00 for the compila­
tion and publication of the safety 
codes. 

June 30, 1953. 
Robert F. Swanberg, Chairman 
Industrial Accident Board 
Helena, Montana 

Dear Mr. Swanberg: 

You have presented the following for 
my consideration: 
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