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Opinion No. 28. 

Secretary of State-Duties-Constitu
tion-Statutes-Records-Proper 

Books-Microfilm. 

HELD: The Secretary of State com
plies with the constitutional and statu
tory requirements of keeping records 
in "proper books" by the use of micro
film. 

Mr. Sam W. ~1itchell 
Secretary of State 
Capitol Building 
Helena, Montana 

Dear Mr. Mitchell: 

June 17, 1953. 

Your letter of April 8, 1953. refers 
me to Section 82-2202, R. C. M. 1947, 
and more specifically to subsections 
4, 5, and 16 thereof as herein set out: 

"82-2202. Duties of Secretary of 
State. Tn addition to the duties pre
scribed by the Constitution, it is the 
duty of the Secretary of State: ... 

"4. To record in proper books all 
conveyances made to the state, and 
all articles of incorporation filed in 
his office. 

"5. To receive and record in proper 
books the official bonds of all the 
state officers, and then deliver the 
originals to the state treasurer. 

"16. To receive, designate, and re
cord trade-marks as provided in Sec
tion 85-102." 

You make further reference to Chan
ters 189 and 100, Laws of 1953. The 
legislature, by enacting Chapter 100, 
has provided an additional rule of evi
dence by stating that microfilm records 
of all documents of whatever nature. 
private or public, shall not only be a,l
missible evidence but also competent 
evidence when satisfactorily identified. 
The legislature further states that the 
same weight must be given to these 
records as to the original documents. 
With the passage of Chapter 189. the 
legislature has indicated an awareness 
to the practicality of the use of micro
film for retaining records. Accordintr 
to the provisions of that chapter. all 

the records oi the various state depart
ments which are ten years old or older, 
upon the approval of the State Records 
Committee, must be microfilmed and 
retained. The originals are then to be 
destroyed. You ask the question: 

"Whether recording the documents 
referred to in the above sections 
may be legally accomplished by re
cording on microflim?" 

The question evolves itself as this: 

"In view of the microfilm statutes, 
is recording by microfilm recording 
in 'proper books,' as required by the 
pertinent subsections of Section 82-
2202, R. C. M., 1947?" 

The executive department for gov
erning the State of Montana is pro
vided for in Article VII, Section I of 
the Constitution of the State of Mon
tana, and the duties of keeping- the 
public records, books and papers are 
therein prescribed. Further, this sec
tion states that: 

"The officers of the executive de
partment . . . shall perform such 
duties as are prescribed in this Con
stitution and by the laws of the 
state." 

The Secretary of State was made an 
officer of the executive department by 
this section of the Constitution. 

Title 82, Chapter 22, R. C. ~f., 1947, 
sets out more specifically the various 
duties of the Secretary of State. In
cluded therein are those enumerated 
above. The legislature has, at no time. 
attempted to define the term "proper 
books." Consequently, the Secretary of 
State, in the intelligent exercise of his 
discretion in the performance of his 
duties, determines what are "proper 
books" and establishes the recording 
methods in his office. The two main 
requirements of a public record are 
that it be accurate and durable. People 
v. Haas. 142 N. E. 549,550,331 III. 164. 

A record is maintained ". . .. not 
only to give an instrument perpetuitv 
but also publicity or notice ... " PeO
ple v. Haas, supra. A record as such 
sa tisfies the statutory requirements. It 
is certain that the legislature in 1895 
stated that the records should he kept 
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in "proper books," and it is equally 
certain that the legislature at that time 
did not contemplate microfilm. How
ever, microfilm was not known at that 
time, and the statutes did not and do 
not prohibit a more efficient and in
expensive recording. People v. Haas, 
supra. 

That the microfilm records are not 
kept in bound volumes but are kept 
in certain types of containers and cer
tain types of cabinets in no way de
parts from the fact that the subject 
matter contained therein represents a 
l'ook or books. People v. Haas, supra, 
Bennington B. Booth, 140 Atl. 157, 101 
Vt. 24, U. S. v. One Obscene Book 
Entitled: "Married Love." D. C. New 
Yark, 48 F (2d) 821, 823. 

It is the duty of the Secretary of 
State and other record keeping officers 
in the evolution of record keepin~ to 
use the methods most satisfactory to 
the state in regards to the expense in
yolved and the utility of available 
space. That is, undoubtedly, the legis
lative desire, as long as the record is a 
true and correct copy and is available 
for posterity. The law sets forth no 
method; consequently, as long as the 
method used is accurate and durable. 
the officer has done his duty. 

It is therefore my oqinion that the 
Secretary of State, with the use of 
microfilm, will have complied with the 
constitutional and statutory require
ments of keeping records in proper 
books. 

Opinion No. 29. 

Taxation-Boards of County Commis
sioners, Powers of-County Treas

urer, Duties of-Penalties and 
Interest, Remiss:on of. 

HELD: 1. It is the duty of the Coun
ty Treasurer to collect all taxes plus 
all penalties and interest for delin
quencies. 

2. The Board of County Commis
"ioners has no power to forgive pay
ment of taxes, penalties, or interest; 
or to remit taxes, or interest and pen
alties for failure to pay taxes, unless 
they have been paid more than once, 
or erroneously or illegally collected. 

Mr. Irving C. Pearson 
County Attorney 
Deer Lodge County 
Anaconda, Montana 

Dear Mr. Pearson: 

June 19, 1953. 

You have asked my opinion upon 
the following question: 

"Can the Board of County Commis
sioners remit interest and penalties 
for failure to pay taxes in cases where 
it is made to appear that a hardship 

would result?" 
It is a fundamental principle in the 

law that a board of county commis
sioners has only those powers express
ly conferred upon it by the Constitu
tion and the statutes, and those neces
sarily implied from the powers granted. 
Where a reasonable doubt is present 
as to the existence of a particular 
power, the doubt must be resolved 
against its existence. (Sullivan vs. Big 
Horn County, 66 Mont. 45, 212 P:te. 
1105; Strange vs. Esval, 67 Mont. 301, 
215 Pac. 807; Ainsworth vs. McKay, 
S5 Mont. 270, 175 Pac. 887.) 

The powers granted to boards of 
county commissioners over the collec
tion and remission of taxes are ex
tremely limited. Article XVI, Section 
5 of our Constitution provides that 
there shall be in each county "one 
treasurer who shall be collector of the 
taxes." It has been helel in the case 
of Mutual Life Insurance Company 
vs. Martien, 27 Mont. 437, that the 
legislature has no power to \'est any 
person other than the county treasurcl
with the power to collect taxes. Pur
suant to the constitutional provision a 
great many statutes have been passed 
specifically outlining the duties of the 
treasurer in the collection of taxes. 
Section 84-4115, R. C. M .. 1947, charges 
the treasurer with the collection of de
linquent t a xes. Sections 84-4117 
through 84-4122, R. C. M., 1947, pro
vide for the collection of unpaid taxes 
through tax sale by the treasurer. Sec
tions 84-4201, et seq .. outline the treas
urer's duties in the collection of per
sonal property taxes. The only statu
tory.provision permitting the board of 
county commissioners to make remis
sion of any taxes, interest or penalties 
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