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II 'Should the complaint be filed in
the county' from which the livestock
are transported or in the county into
which the livestock are' transported'?"

This question must be answered in
a manner that gives application to
Section 16 Article III of the Constitution of the State of Montana. This
section provides:
"In all criminal prosecutions the
accused shall have the right to . . .
a speedy public trial by an impartial
jury of the county or district in which
the offense is alleged to have' been
committed, subject to the right of the
state to have a change of venue for
any. of the causes for which the defendant may obtain the same."
The spirit of Section 16, Article III,
supra, has been considered by our Supreme Court in the case of State v.
O'Brie.n, 35 Mont. 482, 495, 90 Pac.
514, wherein the court stated:
"The design of this provision of the
Constitution is to furnish a guaranty
to every person charged with a crime
of a trial by a jury from the vicinage
or neighborhood where the crime is
supposed to have been committed, so
that he may have the benefit, on his
trial, of his own good character and
standing with his neighbors, if these
he has preserved, and also of such
knowledge as the jury may possess of
the· witnesses who may give evidence
against. him. . . . This guaranty is
made good to him if he enjoys these
rights . . . . "
Further, reference is made to Section
46-801 R. C. M., 1947, as amended by
Chapter 110, Laws of 1949, which provides in part:
"Inspection of Livestock Before
Removal From County. (I) Except
as in this Act otherwise provided, it
shall be unlawful to remove or cause
to be removed from any county in
this state any cow, ox, bull, stag,
calf, steer; heifer, horse, mule, mare,
colt, _foal or filly, by.,means of any
railroad car, motor - vehicle, trailer,
_. horse-drawn vehicle, boat or in any
manner whatsoever 'unless such animal shall have been inspected for

brands by a state stock inspector or
deputy state stock inspector and certificate of such inspection shall have
been issued in connection with and
for the purpose of such transportation
or removal as in this Act provided.
Such inspection must be made in
daylight.
* * * " (Emphasis supplied.)
In analyzing the above statute It IS
clear that the essence of the offense
is the removal of livestock from a
county without inspection and when
such act occurs it becomes obvious
that the crime is instituted and completed in the county from which the
cattle or livestock are removed.
This does no violence to the interpretation of Section 16, Article If I of
the Constitution of the State of Montana, as interpreted by State v. O'Brien,
supra, and it is therefore my opinion
that the county from which the livestock are removed without inspection
is the county in "'hich the proper venue
lies for filing a misdemeanor' charge
under the provisions of Section 46-801,
R. C. M., 1947.
Opinion No. 27.
Department of State Personnel-Director of Personnel, A Montana
Resident.
HELD: The Director of Personnel
is a civil officer and may be selected
only from applicants who are citizens
of the United States and who have
resided in Montana for at least one
year before the appointment.
June 15, 1953.
?Ilr. Harold Stearns, Chairman
Department of State Personnel
Harlowton, Montana

Dear

~fr.

Stearns:

You have requested my opinion concerning the following question:
"Must the executive head or Director of Personnel be chosen from only
Montana applicants or is - the commission empowered to seek a qualified director from applications either
within or without the state?"

OPINIOXS OF'THE ATTORNEY
S('ction i of Article I X of the )'lontana Constitution provides:
"No person shall be elected or appointed to any office in this state,
civil or military, who is not a citizen
of the United States, and who shall
not ha\'e resided in this state at least
one year next before his election or
appointment."
This constitutional prohibition would
apply to the Director of Personnel if
the position to which he is appointed
is an office. The civil nature rather
than military of the position is so apparent as to obviate consideration.
Chapter 251, Laws of 1953. designated the "Personnel Administration
Law," creates a Department of State
Personnel which is administered by a
Personnel Commission. The Director
of Personn!"1 is appointed by the commission and Section 8 of Chapter 251,
states that the director "shall ·hold
office at the pleasure of the Commission." Section 9 of the Act defines
the duties of the director and enumerates specific acts to be performed by
him as "executive head of the Department."
Our Supreme Court has frequently
considered the meaning of "office" and
in State ex reI. Barney vs. Hawkins,
i9 Mont. 506. 25i Pac. 411, 53 A. L. R.
583 defined the essential events necessary in order for a public servant to
be a public officer in the following
language:
"After an exhaustive examination
of the authorities, we hold that five
elements are indispensable in any position of public employment, in order
to make it a public office of a civil
nature: (1) It must be created by
the Constitution or by the legislature
or created by a municipality or other
body through authority conferred by
the legislature; (2) it must possess a
delegation of a· portion of the sovereign power of government, to be exercised for the benefit of the public;
(3) the powers conferred and the
duties to be discharged must be defined, directly or impliedly. by the
legislature or through legislative authority; (4) the duties must be performed independently and without
control of a superior power. other
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than the law, unless they be those of
an inferior or subordinate office, created or authorized by the legislature
and by it placed under the general
control of a superior officer or body;
(5) it must have some permanency
and continuity and not be only temporary or occasional."
In applying the above quoted test,
there can be little doubt that the Director is a public officer within the
first four elements as his position is
created by the legislature and he exercises duties fixed by statute such as
the giving of examinations to test the
fitness of applicants for state employment and he must make a study of
the work load of the various state offices. The fifth element which required
permanency and continuity of employment might possibly be considered
doubtful, due to the fact the Director
holds his position at the pleasure of
the Commission. However, in 42 Am.
JUL 883, the text states:
§ 5. Tenure and Duration-Public
office embraces the idea of tenure
and duration. Although there is some
expression to the contrary, it seems
to be an essential element of such
office that the duties thereof shall be
continuing and permanent in their
nature, and not occasional or intermittent. The duration of tenure, however, need not be for a fixed period,
but may be at the pleasure of the
power creating the office . . . . .
From the above quoted, it is clear
that it is the duties of the office rather
than the tenure of the occupant which
must be permanent. There is continuity
in the duties to be performed and the
fifth element of the test is satisfied.
It is therefore my opinion that the
Director of Personnel is a civil officer
and may be selected only from applicants who are citizens of the United
States and who have resided in Montana for at least one year before the
appointment.

