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addition to that now provided by the
preceding section for good conduct
. . . provided, said rules may grant
not to exceed an additional good time
allowance of 10 days per month ... "
The Montana Supreme Court has
ruled that the right to a reduction in
term as "good time" is purely statutory
and controlled by the Legislature and
may be acquired in the manner and
under the circumstances pointed out
by the statute. Stevens v. Connelly,
48 Mont. 352, 138 Pac. 189, and State
ex reI. Hollis vs. the District Court,
........ Mont ......... , 238 Pac. (2d) 909.
Therefore, the good time acquired
by an inmate in accordance with Section 80-739, supra, applies to all qualified inmates whether they are first offenders or prior offenders. 1t is only in
the second statutory provision al::ove
mentioned where latitude is allowed by
the legislature to differentiate between
a prior offender and a first offender
in the amount of additional good time
he may earn. The statute requires
rules for all convicts in that respect
but leaves discretion in the board as
to the amount of time that mav be
earned by the different classes of -convicts. It is here that the question you
present manifests itself.
Section 10-611, R. C. M., 1947, states
in part:
"No commitment of any such delinquent child to any institution under
this Act shall be deemed commitment
to a penal institution. No adjudication upon the status of any delinquent child in the jurisdiction of the
court sha1l operate to impose any of
the civil disabilities ordinarily imposed by conviction, nor shall any
delinquent child be deemed a criminal
by reason of such adjudication, nor
shall such adjudication be deemed a
conviction, nor shall any child be
charged with or convicted of any
crime in any court except as provided
in the preceding section of this Act.
The disposition of the delinquent
child or any evidence g-iven in the
court shall not be admissible as evidence against the child in any other
case or proceeding."
The statute is clear and unambiguThe statute is to be construed
accordinJ( to the fair import of its
OllS.

terms with a view to. its object and to
promote justice. Section 94-101, R. C.
M., 1947. Therefore, for the purposes
set forth in the statute and in the
courts of law, a juvenile commitment
is not a criminal conviction. The term
Hfirst offender" as used with respect
to the state prison refers only to initial
felony convictions, since all inmates
in the state penitentiary are received as
the result of felony convictions. Section 94-114, R. C. M., 1947.
Therefore, since, by statute, the inmate has no felony record, he should
be accorded all the rights of a convict
with no prior convictions.
It is therefore, my opinion that a
convict with no prior felony convictions who may have had one or more
commitments to state juvenile institutions or federal reformatories within
or without the State of 1\1ontana, is a
first offender and should be credited
good time in accordance with the rules
and regulations as set by statute and
the Board of Prison Commisisoners
for first offenders.
Opinion No. 26.
Venue-Crimes Committed on Boundaries-Counties-Transportation of Cattle.
HELD: The county from which livestock are removed without being inspected is the county in which the
proper venue lies for filing a misdemeanor charge under the provisions of
Section 46-801, R. C. 1\1., 1947.
June 10, 1953.
:\'fr. Leo H. Murphy
County Attorney
Teton County
Choteau, Montana
Dear lIfr. Murphy:
You have submitted the following to
my office:
"In connection with the filing of a
complaint by a livestock inspector for
failure to have inspection of livestock
before transporting the livestock
across county lines under Section 46801, R. .c. 1\-1.. 1947, the following
question has arisen:
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II 'Should the complaint be filed in
the county' from which the livestock
are transported or in the county into
which the livestock are' transported'?"

This question must be answered in
a manner that gives application to
Section 16 Article III of the Constitution of the State of Montana. This
section provides:
"In all criminal prosecutions the
accused shall have the right to . . .
a speedy public trial by an impartial
jury of the county or district in which
the offense is alleged to have' been
committed, subject to the right of the
state to have a change of venue for
any. of the causes for which the defendant may obtain the same."
The spirit of Section 16, Article III,
supra, has been considered by our Supreme Court in the case of State v.
O'Brie.n, 35 Mont. 482, 495, 90 Pac.
514, wherein the court stated:
"The design of this provision of the
Constitution is to furnish a guaranty
to every person charged with a crime
of a trial by a jury from the vicinage
or neighborhood where the crime is
supposed to have been committed, so
that he may have the benefit, on his
trial, of his own good character and
standing with his neighbors, if these
he has preserved, and also of such
knowledge as the jury may possess of
the· witnesses who may give evidence
against. him. . . . This guaranty is
made good to him if he enjoys these
rights . . . . "
Further, reference is made to Section
46-801 R. C. M., 1947, as amended by
Chapter 110, Laws of 1949, which provides in part:
"Inspection of Livestock Before
Removal From County. (I) Except
as in this Act otherwise provided, it
shall be unlawful to remove or cause
to be removed from any county in
this state any cow, ox, bull, stag,
calf, steer; heifer, horse, mule, mare,
colt, _foal or filly, by.,means of any
railroad car, motor - vehicle, trailer,
_. horse-drawn vehicle, boat or in any
manner whatsoever 'unless such animal shall have been inspected for

brands by a state stock inspector or
deputy state stock inspector and certificate of such inspection shall have
been issued in connection with and
for the purpose of such transportation
or removal as in this Act provided.
Such inspection must be made in
daylight.
* * * " (Emphasis supplied.)
In analyzing the above statute It IS
clear that the essence of the offense
is the removal of livestock from a
county without inspection and when
such act occurs it becomes obvious
that the crime is instituted and completed in the county from which the
cattle or livestock are removed.
This does no violence to the interpretation of Section 16, Article If I of
the Constitution of the State of Montana, as interpreted by State v. O'Brien,
supra, and it is therefore my opinion
that the county from which the livestock are removed without inspection
is the county in "'hich the proper venue
lies for filing a misdemeanor' charge
under the provisions of Section 46-801,
R. C. M., 1947.
Opinion No. 27.
Department of State Personnel-Director of Personnel, A Montana
Resident.
HELD: The Director of Personnel
is a civil officer and may be selected
only from applicants who are citizens
of the United States and who have
resided in Montana for at least one
year before the appointment.
June 15, 1953.
?Ilr. Harold Stearns, Chairman
Department of State Personnel
Harlowton, Montana

Dear

~fr.

Stearns:

You have requested my opinion concerning the following question:
"Must the executive head or Director of Personnel be chosen from only
Montana applicants or is - the commission empowered to seek a qualified director from applications either
within or without the state?"

