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iner and Ex-Officio Superintendent of 
Banks, since such would constitute an 
increase in salary during the term for 
which the officer has been appointed 
in violation of Section 31 of Article 
V of the Constitution of the State of 
:'10ntana. 

Opinion No. 23. 

Livestock Sanitary Board-Livestock 
Disease Control Area-It:spection 

of Livestock-Counties­
Townships. 

HELD: 1. When seventy-five per 
cent (75%) of the livestock owners 
in any given township, represent­
ing at least fifty per cent (50%) of 
the species therein which are to be 
inspected, tested, treated, or vac­
cinated, have petitioned the Live­
stock Sanitary Board for such in­
spection, test, treatment, or vaccina­
tion, and the Board has established 
such township as a disease control area, 
then upon receipt of proper notice from 
the Board it becomes mandatory that 
all owners of that species of livestock 
;,ubmit their livestock situated within 
that township for such inspection. 

2. When seventy-five per cent (75%) 
or more of the townships in any county 
are established as disease control areas, 
it becomes mandatory upon the re­
maining livestock owners having cattle 
of the species conr.ernecl, to submit 
their livestock oj that species which 
are located within that county for in­
spection, test, treatment, or vaccination 
as directed by the Li\'estock Sanitary 
Hoard. 

\1 r. Ed win C. Irvine 
County Attorney 
Cranite County 
Philipsburg, ,\-lontana 

Dear Mr. Irvine: 

June 2, 1953. 

You have requested my opinion rela­
eve to Section 46-212, R. C. M., 1947. 
Particularly, you have inquired as to 
when it becomes mandatory on the 
part of livestock owners to submit 
their livestock to the :Montana Live­
stock Sanitary Board for inspection, 
test, treatment or vaccination. 

Section 46-212, supra, provides in 
effect for a township disease control 
area and for a county disease control 
area. The first portion of the statute 
applies to townships, and states: 

"Upon receipt of a petition signed 
by not less than seventy-five per cent 
(75%) of the livestock owners of the 
species of animals to be inspected, 
tested, treated, or vaccinated, and 
representing not less than fifty per 
cent (50%) of such species in any 
township, as determined by govern­
ment survey, of any county in the 
State of Montana ... the Montana 
Livestock Sanitary Board is author­
ized and empowered to establish such 
township as a disease control area 
and to enforce die inspection, test, 
treatment, or vaccination on all live­
stock of the species designated within 
such township. "(Emphasis sup­
plied.) 

The statute is clear and unambigu­
ous and construes itself. State v. 
State Highway Comm. 82 Mont. 63, 
265 Pac. 1. Upon the receipt of the 
petition signed by the requisite num­
ber of owners of livestock within a 
township, the Montana Livestock 
Sanitary Board is empowered to cre­
ate a township disease control area 
and to require all owners of livestock 
within the area to submit for in­
spection all livestock of the species 
oj animals to be inspected. That 
compliance with the order of the board 
is mandatory is evidenced by the crimi­
nal penalties which attach for failure 
to present livestock for inspection upon 
notice. Section 46-214, R. C. M., 1947. 

The latter portion of Section 46-212, 
supra, provides: 

. . . Provided further that when 
se\'enty-five per cent (75%) or more 
of the townships in any county in 
Montana are established under this 
Act by the Montana Livestock S'lni­
tary Board as disease control area, 
it becomes mandatory on the part of 
the remaining livestock owners in 
such county to submit their livestock 
of one or more species for inspection, 
test, treatment, or vaccination, as di­
rected by the Montana livestock sani­
tary board." (Emphasis supplied.) 
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This portion of Section 46-212, supra, 
provides for the county disease control 
area, and once such is formed, all the 
owners of such stock within the county 
must submit their stock of the species 
in question to the board for inspection. 

I t is therefore my opinion that 
when seventy-five per cent (75%) of 
the livestock owners in any given 
township, reoresenting at least fiity 
per cent (50%) of the species therein 
which are to be inspected, tested, 
treated, or vaccinated, have petitioned 
the J ivestock Sanitary Board for such 
inspection, test, treatment, or vaccina­
tion. and the Board has established 
such township as a disease control area, 
then upon receipt of proper notice from 
the Board, it becomes mandatory that 
all owners of that species of livestock 
submit th,,;r livestock situated within 
that township for such inspection. 

It is further my opinion that when 
seventy-five per cent (75%) or more 
of the townships in any county are 
established as disease control areas, it 
hecomes mandatory upon the remain­
ing livestock owners having cattle of 
the species concerned to suhmit their 
livestock of that species which are lo­
cated within that county for inspection. 
test, treatment, or vaccination as di­
rected by the Livestock Sanitary 
Board. 

Opinion No. 24. 

City Treasurer-City Clerk-Public 
Offices, Incompatibility. 

HELD: 1. The offices of City Treas­
urer and City Clerk are incompatible 
and one person cannot hold both of­
fices, since the duties of the offices 
necessarily conflict in that both offices 
have the Dower and duties of super­
vising and checking on the powers and 
duties of the other office. 

2. It is contrary to public policy to 
allow one person to retain both the 
office of City Treasurer and City 
Clerk. 

Mr. A. J. Kahlberg 
Deputy State Examiner 
Helena, Montana 

June 2, 1953. 

Dear Mr. Kahlberg: 

Your office has submitted the fol-
lowing question to me: 

"Are the Offices of City Treasurer 
and City Clerk incompatible?" 
Although this precise question has 

never before been presented to this 
office, the test for determining com­
patibility has been announced many 
times by this office and by our Su­
preme Court. 

Tn State v. Wittmer. 50 Mont. 22, 
144 Pac. 647, our court stated: 

"Offices are incompatible when 
one has the power of removal over 
the other ... when one is in any way 
subordinate to the other ... or when 
the nature and duties of the t\\"o of- 0 

fices are such as to render it im­
proper, from considerations of public 
policy, for one person to retain both." 

Acting under authority of this 
decision, the following offices have 
been held incompatible: Justice of the 
Peace and Public Administrator: (23 
Opinions of the Attorney General 212, 
No. 137) , Justice of the Peace and 
Town Police Officer; (19 Opinions 
of the Attorney General 642, No. 378), 
County Clerk and County Commis­
sioner; (20 Opinions of the Attorney 
General 336, No. 263), County Treas­
urer and Clerk of the School District; 
(J5 Opinions of the Attorney Generai 
282. Ko. 403). Sheriff and Chief of Po­
lice; (15 Opinions of the Attorney 
General 96. No. 127), County Commis­
sioner and School Trustee; (15 Opin­
ions of the Attorney General 48, No. 
6!). District Judge and School Trus­
tee; (8 Opinions of the Attorney Gen­
eral. page 224). School Trustee and 
County Commissioner; (8 Opinions of 
the Attorney General, page 402). City 
Alderman and City Health Officer; 
(9 Opinions of the Attorney General. 
pag-e 210), County Attorney and City 
Attorney; (10 Opinions of the Attor­
ney General. page 330). Members of 
the Legislature and County Attorney; 
(7 Opinions of the Attorney General. 
page 354). 

For further 
1917-A. 211. 
CoP)orations, 
12.67 P. 261. 

examples. see L. R. A. 
McQuillan. !\1unicipal 
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