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attorney, they being the officers di
rectiy charged with the responsibility 
of acting upon the findings of the 
examiner. 

It is therefore my opinion that the 
state examiner must report to the gov
ernor and the attorney general the re
sult of an examination of the affairs 
of a board of county commissioners. 
However, only the rf'sult of such re
port need be furnished. 

Opinion No.2. 

Livestock Sanitary Board - Levy on 
Livestock - Taxable Valuation As

sessed Valuation - Board of 
Equalization. 

HELD: The' livestock sanitary 
board may request the State Board of 
Equalization to levy on livestock up to 
and including one and one-half miIls 
on the assessed valuation of all live
stock, or its equivalent in taxable valua
tion, which is four and one-half mills 
of the value of such livestock as 
enunciated by the classification act. 

January 24th, 1953. 

H. F. Wilkins, D. V. M. 
State Veterinary Surgeon 
Montana Livestock Sanitary Board 
Helena, Montana 

Dear Dr. \Vilkins: 

You have requested that I issue an 
official opinion clarifying Section 84-
5211, Revised Codes of Montana, 1947, 
relative to the power of the State 
Board of Equalization to make levies 
upon livestock in the event that the 
Livestock Sanitary Board should find 
it necessary to request the Board of 
Equalization to prescribe a levy ex
ceeding one and one-half mills of the 
taxable valuation of livestock. 

Section 84-5211, Revised Codes of 
1[ontana, 1947, provides as applicable: 

"The amount of such levy shall not 
in any event exceed one mill upon 
the assessed valuation of sheep and 
one and one-half mills upon the as
sessed valuation of other livestock, 
which shall be levied to aid in the 
payment of the general expense of 
the livestock commission of Mon
tana ... and a separate levy of not 
exceeding one and one-half mills on 

all livestock for the use of the live
stock sanitary board ... " 

It is to be noted that while the 
words "assessed valuation" are twice 
used in the statute, they are not re-
peated in the latter portion of the 
statute which creates the levy for the 
sanitary board. However, as stated 
in Landrum vs. Flannigan, 60 Kan. 436 
56 Pac. 753, an omission due to in~ 
advertence does not negative the legis
lative policy. 

"If the words of a statute be of 
doubtful meaning, if they be in
artificially arranged, if the syntax be 
violative of the rules of composition, 
if eIlipsis, tautology, or redundency 
occur, the statute must be looked at 
in other lights than those afforded 
by the mere words employed; and 
chief among those lights are those 
afforded by the evident purpose and 
intent of the legislature, and the en
tire context of the statute ... The 
failure to include 'employers' anti 
'other persons' in the list last enu
merated was clearly an inadvertent 
omission; and, upon well-settled rules 
of statutory construction, the last 
enumeration may be extended by con
struction to correspond with the 
first." 

The Constitution itself recogniz('~ 
that livestock is a species of property 
which needs special levies in order that 
this industry may be adequately pro
tected. This fact is attested to by re
cent occurrences which demonstrate 
that unless certain diseases of live
stock are prevented from spreading in
to Montana by an enforced embargo 
the entire industry may be seriously 
jeopardized, if not destroyed. The 
need for adequate funds to safeguard 
livestock cannot be disputed. It is 
understandable why the legislature pro
vided that livestock be levied on at 
their assessed valuation, instead of at 
their taxable valuation as contained in 
the Classification Act. (Sections 84-
301. et seq., R.C.M., 1947). 

The legislature has provided three 
separate levies on livestock in con
formity with Section 9, Article XII of 
the Constiution of the State of Mon
tana, which authorizes a special levy 
on livestock of not to exceed four 
mills on the dollar. (Sections 84-5211. 
84-5214 R.C.M., 1947. 
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Fund 

All Livestock 
Mills 

Levy 

Sheep 
Mills 

Livestock Com .............. .! & 0 1 
Livestock San. Bd ......... 1 & y, 
Bounty payment ............ 1 
Total ............................... .4 

1 & 0 
1 & 0 
-4--'-

Both the levy for the livestock com
mission and for bounty payments speci
fy that the levy is on the assessed val
l;ation of the livestock. Since the total 
authorized levy equals the constitu
tional limitation when assessed valua
tion is used as the basis for the levy 
of the livestock sanitary board, the 
rule of State vs. District Court, 83 
Mon t. 400, 272 Pac. 525, is applicable: 

"VVhen the intention of the legis
lature can be aSCf~rtained from the 
statute, words may be modified alter
ed or supplied so as to comp~1 con
formity of the statute to that 
intention." 

You have further informed me that 
should the livestock sanitary board re
quest the Board of Equalization to levv 
one and one-half mills on the assessed 
valuat!on of livestock, the Board of 
Equahzation. will convert the requested 
assess!lle~t mto a levy on the taxable 
valuatIOn l.n order to achieve uniformity 
111 the taxll1g structure. Since the tax
a.ble valuation of livestock under Sec
tIOn 84-302, R.C.M., 1947, is thirty
three ~nd 1/3 percent of the assessed 
\'aluatlOn, you question whether the 
statutory limitation will be exceeded 
by such a conversion. 

In Judd vs. Cooney, 97 :".£ont. 75. 32 
Pac. (2d) 851, the court distinguished 
between taxable and assessed valua
tion as follows: 

"Taxable value as distinguished 
from assessed value means the per
centage of assessed value prescribed 
by the scale given in R.C.M., 1921 § 

2000. Prior to that the assessed value 
and the taxable value of propertv 
meant the same thing-full cash value. 
The law <;till is that all taxable prop
erty sh.all be assessed at its full cash 
value. By enacting the classification 
act the legislative assembly defined 
'taxahle value' to mean the percent-

age of the assessed value prescribed 
in the scale. This per centage runs 
from 7 to 100 per cent of the true and 
full value of the propertv a se:;sed 

I t is manifest that more money will 
he raised by computing taxes upon 
the assefsed value than upon the tax
able value of all property subject to 
taxation." 

Since the limitation contained in Sec
tion 84-5211 (supra) is upon the asses
sed valuation and not upon the taxable 
valuation, it is clear that the statute 
will not be violated by levying in ex
cess of one and one-half mills on the 
taxable valuation. A levy of one and 
one-half mills on the assessed value 
equals four and one-half mills on the 
taxable valuation. 

Nor will this violate Section 9, Arti
cle XII of the Constitution of the 
State of Montana, which declares that 
the special levy on livestock shall not 
exceed four mills on the dollar. At the 
time of the adoption of the Constitution 
the only recognized value was the full 
value, that is. the assessed value. Tax
able valuatiQn as a criterion was not 
recognized until the classification act 
was passed in 1919. (See Chapter 51. 
Laws of 1919). 

The only question which remains is 
whether the dassification act super
ceded the provisions of Section 84-5211 
(supra). 

Section 84-5211 (supra \ was original
ly enacted in 1915. As tl~en enacted it 
did not contain the words "assessed 
valuation." In 1919 the classification 
act was adopted, and, subsequently, in 
1928. Section 84-5211, was amended to 
include the words "assessed valuation." 
J t is a well established rule of statutorv 
construction that the most recent en
actment controls. (State vs. Board of 
Commissioners of Hill County, 56 
Mont. 355, 185 Pac. 147.) 

In Northern Pacific Railway Com
pany vs. Dunham, 108 Mont. 338, 90 
Pac. (2d) 506) our court considered 
whether the legislature could still pro
vide that the levy be upon the assessed 
valuation in view of the classification 
act. The court stated: 

"The subject is Olle over which the 
legislative intent controls, and it is 
competent for the legislature to pro
vide, if it sees fit, that taxes for cer
tain purposes may he imposed upon 
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the assessed value of property, rather 
than the taxable value, notwithstand
ing the classification statutes. For 
the same reason, it is competent for 
the legislature to provide that the 
maximum levy shall be measured 
upon the assessed rather than the tax
able value." 

It is therefore my opinion that the 
Livestock Sanitary Board may request 
the State Board of Equalization to 
levy on livestock up to and including 
one and one-half mills on the assessed 
valuation of all livestock, or its equiva
lent in taxable valuation, which is four 
and one-half mills of the value of such 
livestock as enunciated in the classifi
cation act. 

Opinion No.3. 

County Commissioners - Confiscation 
-Fireworks-Sale of Confis

cated Fireworks. 

HELD: 1. Fireworks, which are ac
quired by a county through confisca
tion are to be sold in accordance with 
the provisions of Section ·16-1009, Re
v:sed Codes of Montana, 1947. 

2. Fireworks arc not illegal per se; 
however, since they are prohibited, 
except as authorized by statute, it is 
the duty of the county commissioners 
to ascertain that the fireworks sold by 
the county do not once again become 
contraband. 

January 26, 1953. 

Mr. Gerald L. Crowley 
rounty Attorney 
Lewis and Clark County 
Helena, Montana 

Dear ?vf r. Crowley: 

It has been requested by your prede
cessor that I issue an official opinion 
as to the manner in which the county 
is to dispose of fireworks confiscated 
under the provisions of Section 69-2705. 
Revised Codes of Montana, 1947, which 
provides: 

"Confiscation. The state fire mar
shall or any sheriff, police officer or 
constable shall seize. take, remove. or 
cause to be removed at the expense 
of the owner all stocks of fireworks 

or combustibles offered or exposed 
for sale, stored, or held in violation of 
this act." 

I t is to be noted that the word "con
fiscation" docs not appear in the body 
of the statute, and that the leg:slature 
only used this word in the headnote 
which they assigned to this section. 
See Sec. 6, Ch. 143, Laws of 1947.) 
However, it is a cardinal rule of statu
tory construction that "the arrange
ment and classification of statutes, 
their titles and headnotes, are all 
proper and available means from which 
to determine legislative intent." i\1r
Laughlin vs. Bardson, 50 .\Ionl. 177, 
145 Pac. 945. 

The meaning of "confiscation" has 
hecome settled in the law "The verb 
'confiscate' is derived from the Latin 
'con', with, and 'fiscus', a basket or 
hamper in which the Emperor's treas
ure was formerly kept. The meaning 
of the word 'confiscate' is to transfer 
property from private to public usc. 
or to forfeit property to the prince or 
state." Ware vs. Hylton, 3 U. S. 199, 
1 L. Ed. 568, 584. Since the meaning' 
of the word is definite, the rule of 
statutory construction announced in 
Osterholm vs. Boston and Montana 
Consolidated Copper and Silver lVLn
ing Co .. 40 Mont. 508, 107 Pac. 499, is 
applicable: "Where the words of a 
statute have a definite and precise 
meaning, it is not possible to conjec
ture, restrict, or extend their meaning, 
but they should be read and under
stood to the natural and 'most ob\'ious 
import of the language without re
sorting to subtle and forced construc
tion to limit or extend their operation." 
Therefore, upon the seizure, the prop
erty interest became vested in the con
fiscator, the county. 

Since the fireworks may he la wfullv 
used they are not illegal per se. "Th~ 
term 'per se' means by itself; simply 
as such. in its own nature without 
reference to its relations." Keller vs. 
Safeway Stores, D. C. Mont., 15 Fed. 
Supp. 716, 724. Therefore, such prop
erty is to be distinguished from prop
ertv. sllch as gambling equipment, 
which is illegal per se, and as such is 
to be destroyed when confiscated. 
Section 94-2411, R. C. M .. 1947. 

In Hersey vs. Neil<on, 47 Mont. 132, 
131 Pac. 30. the court declared: 
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