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"There is not any provision in the
law relating to vacations by either
employees or officials.
Hence, in
. contemplation of law, all employees
as well as all officials, are continu",Uy
in the discharge of their duties as
such, and vacations or permission to
be absent, are not granted for financial gain, but as a matter of
recreation, and at a time when the
work in the office will permit the
party being absent, and the work in
the office is in the meantime kept up
by other members of the force, or
held in abeyance until the return of
the party.
It is also fundamental that where
the statute fixes a salary, emolument
or compensation, no authority rests in
any board or individual to increase or
diminish this amount."
The portion of that opinion which
deals with "employees" has been superceded by the enactment of Chap.ter
131, Laws of 1949, as amended by
Chapter 152, Laws of 1951. However.
that Act specifically provides that "the
term 'employee' ... does not refer to
or include elected state, county. or
city officials, or school teachers." (Sec.
7, Ch. 131, Laws of 1949).
Again in 15 Opinions of Attorney
General 278, No. 398, it was held:
"The county commissioners have
no authority to diminish the. salary
of an officer or deputy whose salary
is fixed by law because of such officer
taking a reasonable vacation."
This is a reiteration of the well recognized constitutional provision which
prohibits the increase or decrease of
a salary of a public officer after his
election or appointment. (Section 31,
Article V, Constitution of the State of
Montana.)
This right of a public officer to a
fixed and definite compensation during his term of office cannot be defeated by actions of the county conlmissioners in affixing a condition to
the vacation-that the vacation shall
be without pay. United States vs.
Andrews, 240 U. S. 90, 60 L. Ed. 5~1,
36 S. C. 349.
In 67 C.l.S., Officers, Sec. 83, p. 320,
the general rule as to compensation of
a public officer is stated as follows:
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provi~.ion is made for comfor a public office, the rig,ht
to the compensation is an incident to
the office or to the right or title
thereto, and the person rightfullv
holding the office is entitled to the
compensation attached thereto. In
general, the right of compensation is
not an incident of the exercise of the
functions or the performance of the
duties of the office; hence in the ah§ence of constitutional or statutorv
provision to the contrary, the fact
that officers have not performed the
duties of the office does not deorive
them of the right to compensation.
Rrovided their conduct does not
amount to an abandonment of the
office. Thus it has been held that the
righ t of an officer to salary is not
!1ecessarily impaired by his occasional
or protracted absence from his office ... " (Citing Miller vs. Robinson.
306 Ky. 653, 208 S.W. (2d) 977.)

"Where

p~nsation

This is the rule in Montana. (\V-"''1e
v§. City of Butte, 45 Mont. 417: 123
P~c. 531; Rusch vs. Board of Countv
Commissioners of Yellowstone County,
121 Mont. 162, 191 Pac. (2d) 670.)
It is therefore my opinion that the
county commissioners may grant a
duly elected county officer a sixty day
leave of absence.
It is further my opinion that when
the county commissioners, in their
discretion, grant such a leave of absence, the officer receiving the leave is
entitled to the salary which attaches to
his office.
Opinion No. 18.
Cities and Towns-Plats of Cities and
Towns-Small and Irregular Tracts
-Recording.
HELD: 1. Plats, required by Section 11-614, R.C.M., 1947, to be delivered to the Clerk and Recorder
with deeds to certain types of tracts
and portions of tracts enumerated in
that section, need not be recorded
with the deed, but are merely to be
filed in exactly the same manner as
other plats.
2. Recital in a deed of the acreage
of the tract conveyed, does not fulfill
the requirements of Section 11-614,
R.C.M., 1947, and a map or plat must
be filed. just as in other cases arising
under that section.

30

OPINIO:\S OF THE ATTORNEY GE:\ERAL

3. If a plat has once been filed. it
is not necessary to file a plat with
each subsequent deed.
4. That portion of Section 11-614,
R.C.M., 1947, which makes further
sales unlawful until the provisions of
the chapter shall be complied with,
applies to both irregularly shaped
tracts, and tracts subdivided into lots
and ,blocks.

April 25, 1953.
Mr. H. W. Conrad, Jr.
County Attorney
Pondera County
Conrad, Montana
Dear Mr. Conrad:
You have requested my opinion upon
several questions, all concerned with
the interpretation of Section 11-614,
R.C.M., 1947. This Section provides
for the platting of small or irregularly
shaped tracts of land before sale. It
is part of Chapter 6, Title 11, of the
Revised Code3 of Montana. 1947. entitled "Plats of Cities and Towns and
Additions Thereto."
Since 1935 there have been a number of amendments to the section
which have greatly changed the original provisions of the statute. The las.t
change which was accomplished by
Chapter 227 of the Laws of 1947, was
the most extensive, and the one with
which most of your questions are concerned.
In its present form. as
amended by this chapter, it provides:
"Small and Irregularly Shaped
Tracts Must Be Platted, Surveyed
and Certified Before Sale. Any person who desires to subdivide and sell
or transfer any tract of land in small
tracts, such as orchard tracts, vineyard tracts, acreage tracts, suburban
tracts, or community tracts, containing less than the United States legal
subdivision of ten (10) acres, or who
shall subdivide and/or sell or transfer an¥: .irregularly shaped tract of
land, the acreage of which cannot be
determined without a survey. must
cause the same to be surveyed, platted, certified, and filed in the office
of the county clerk and recorder of
the county in which said land lies,

according to the prOVISIOns of this
chapter before any part or portion
of the same is sold or transfern'd; except that it wil! not be necessary to
comply with the provisions of this
chapter relating to parks and playgrounds, and such sales or transfers
must be made by reference to the
plat on file and the numbers of the
lots and blocks. I t is unlawful for
any further sales to be made without a ful! compliance with the provisions of this chapter, and the surveying and platting of the whole
tract, showing the lots sold before
the filing of the plat; provided further that until the filing of such plat,
or survey, the county clerk of any
county shall not record any deed
which cOllveyed, or purports to convey, any irregular shaped tract or part
of land or parcel of any such platted
tract or tracts of less than the United
States legal subdivision of ten (10)
acres, unless the person presenting
such deed for record also delivers
to such county clerk for filing a plat
or map which has been prepared by
a surveyor or civil engineer, which
plat or map shall show with particularity the legal description. and
area of the land to be conveyed, except that no map or plat shall be required in those cases where the parcel of land being conveyed has been
previously conveyed by deed or other
instrument recorded ten (10) years
or more prior to the passage of this
Act."
Your questions as set out in your
letter, are as follows:
1. vVhen a deed, together with the
required plats, is delivered to the Recorder, is the plat to be recorded with
the deed, or is the plat merely filed as
are other plats?
2. As the 1947 amendment refers to
any irregularly shaped tracts of land,
the acreage of which cannot be determined without a survey, does the
1947 amendment have any application
to a deed of such irregularly shaped
tract of land when the acreage is set
forth in the deed?

3 After a plat has been once filed,
is it necessary to file a plat with each
subsequent deed? .
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4. Does the following prOVISIOn apply to the small irregularly shaped
tracts, which are not platted into lots
and blocks, or does it apply only to
tracts that are surveyed and platted
into lots and blocks?
"It is unlawful for any further
sales to be made without a full compliance with the provisions of this
Chapter, and the surveying and platting of the whole tract, showing the
lots sold before the filing of the
plat."
The answer to your first question is
contained in the language of the statute
itself. Although the section, prior to
1947, provided that:
"Any person who desires to subdivide and sell or transfer . . . must
cause the same to he sllrveved. platted, certified and recorded . "( emphasis supplied.)
it now reads:
"Any person who desires to subdivide and sell or transfer . . . must
cause the same to be surveyed, platted, certified and filed in the office of
the county clerk and recorder of the
county in which land lies , .. " (emphasis supplied.)
The 1947 amendment also added the
following language:
" . . . Provided, further that until
the filing of such plat or survey. the
county clerk of any county shall not
record any deed ... unless the person
presenting such deed for record also
delivers to such county clerk for filing a plat or map . . . which plat or
map shall show with particularity the
legal description, and area of the
land to be conveyed . . ." (Changes
by 1947 amendment are in hold txpe.)
I t is the first principle of statutory
construction, that the plain meaning
of words must be resorted to before
resorting to other rules of construction.
(Great Northern Utilities Co.
vs. Puhlic Service Commission. 88
Mont. 180, 293 Pac. 294). Words of a
statute must be given their ordinary
meaning, unless their character, context, or subject shows that a different
meaning was intended. (Great North-
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ern Utilities Co. vs. Public Service
Commission, supra). Further, when
a provision is added to a statute by
amendment, it is presumed that a
change from the then existing law was
intended.
(See State vs. Hays, 86
Mont. 58, 282 Pac. 32; State vs. Brannon, 86 Mont. 200, 283 Pac. 202; Nichols vs. School District, 87 Mont. 181,
287 Pac. 624.)
Under the above rules, the provisions
for filing, being clear-cut and selfexplanatory, must be given their ordinary meaning. Further, since the
requirement for filing replaced the
portion of the statute which formerly
called for recording, the legislative intention to require filing, and not recording, is plain.
It is therefore my opinion that a plat,
delivered to the Clerk and Recorder
with a deed, need not be recorded, but
is merely to be filed as are other plats.
Your second question is essentially
concerned with the sufficiencv of a
recital of the acreage in a deed. All
the provisions relating to irregularly
shaped tracts were added to the statute by the 1947 amendment. The first
reference in the law is to " . . . any irregularly shaped tract of land, the
acreage of which cannot he determined
without a survey." However, the statute also provides:
" . . . Until the filing of such plat
or survey, the county clerk of any
county shall not record any deed
which conveyed, or purports to convey any irregular shaped tract. . ..
(emphasis supplied.)
The 1947 amendment in addition to
adding the words "any irregular shaped
tract" also prohibited countv clerks
from recording any deed to unplatted
land unless the person presenting the
deed also delivered for filing, a plat
or map showing the legal description
and area of the land to be conveyed.
Prior to 1947 the statute provided
only that the ckrk should not be required to record a deed to unplatted
land unless accompanied by such a
plat or map. Then Attorney General
Bottomly ruled that the requirement
was not mandatory, but placed discretion in the county clerk to refuse to
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record such a deed, if he chose. (Opinions of the Attorney General, Volume
21, Opinion No. 28). The legislature
in 1947 removed the discretion from
the county clerks, and prohibited the
recording of any instrument which
deeded land not already platted or
mapped and which was not accompanied by a plat or map. This is a
positive indication of a legislative intent to require that every irregularly
shaped tract must be platted or mapped. The requirement is mandatory,
and cannot be satisfied by a recital of
the acreage in a deed.
In this connection, however, I call
your attention to the last clause of
Section 11-614, R.C.M., 1947, providing that no plat or map shall be required where the parcel being conveyed
has previously been conveyed by a
deed or other instrument recorded ten
years or more prior to the passage of
the Act. This section exempts all land
which was conveyed by an instrument
recorded before 1937.
It is therefore my opinion that the
recital of acreage in a deed does not
satisfy the requirements of Section
11-614, supra, and that a map or plat
must be filed in those cases not exempted by that section.
The answer to your third question
is again. I think, contained in. the
language of the statute. It provided
that the clerk shall not record a deed
"until the filing of such ·plat or survey," unless he presents a map or
plat at the time of recording. The
purpose of the enactment is to have on
file, at the time the instrument is recorded, a plat or map from which the
exact description of the land \to be
conveyed may be ascertained, and the
land identified with certainty. If such
a plat or map is on file, or is delivered
,for filing, then the purpose of the
statute is fulfilled. It would serve no
useful purpose to require each successive transferee to record a plat
identical with others already on file.
It is therefore my opinion that if a
plat showing the particular tract has
onCe. been filed, it is not necessary to
file a ·plat with each subsequent deed.
Y oUf fourth question concerns a
section of the statute which was not
changed by the 1947 amendment. The

portion of the statute refers to "lots
sold before the filing of the plat," and
was not changed when the portions referring to irregular tracts were added
to the statute. However, the intent of
the legislature must be ascertained
from a reading of the statute as a
whole, and not from the wording of
any single part. (Hilger vs. Moore,
56 Mont. 156, 182 Pac. 477; State vs.
Board of Commissioners, 89 Mont. 37.
296 Pac. 1; In re ~rilson's Estate 102
Mont. 178, 56 Pac. (2d) 733, 105 A. L.
R. 367.) The evident purpose of the
Legislature was to make the irregular
tracts subject to the same restrictions
as the subdivided land. The provision making further sales unlawful until the requirements of the chapter are
complied with is merely one of these
restrictions.
I t is therefore my Op1I11On tv at the
provision of the act making further
sales unlawful without compliance with
the provisions of the chapter applies
both to irregularly shaped tracts. and
to tracts subdivided into lots and
blocks.
Opinion No. 19.
State Lands-Oil and Gas LeasesRentals on Oil and Gas Leases.
HELD: The "delay drilling penalties" or "delay rentals" provided for by
paragraph 9 of the Montana State Oil
and Gas lease are rentals within the
meaning of Section 81-1712. R. C. M ..
1947. and should be credited to the
public school Interest and Income
fund.
May 4. 1953.
Miss Mary M. Condon
Superintendent of Public Instruction
State Capitol Building
Helena, Montana
Dear Miss Condon:
You have asked for my opinion upon
the proper disposition of non-drilling
penalties collected upon state oil and
gas leases. You state that you have
been informed that these penalties
have been placed in the State General
Fund and that it is your contention
that these non-drilling penalties are a

