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See also Dabney-Johnson Oil Co. vs. 
Walden. 4 Cal. (2d) 637. 52 Pac. (2d) 
237; Dabney-Johnson Oil Co. vs. Ed
wards •...... Cal. ......• 53 Pac. (2d) 962. 
:103 A. L. R. 822; Bruner vs. Hicks. 230 
>IH. 536. 82 N. E. 888. " 

A term of years must have a defi
nite beginning and a definite end. In 
the case of Stoltze Land Co. vs. West
berg. 63 Mont. 38. 206 Pac. 407. it was 
said: 

"On the theory of a tenancy for 
years. we must observe that one of 
the cardinal principles in the creation 
of a tenancy for years is that the term 
must be' certain-there must be a cer
tainty as to the commencement and 
duration of the term. However, that 
certainty may be fixed by reference 
to the happening of some colIateral 
event capable in itself of certainty at 
the time of the execution of the lease. 
for that is certain which can be made 
certain. but that cannot be said of the 
purported lease here involved. 'So 
long as you continue to use it for 
sawmill purposes' leaves the duration 
of the term in impenetrable obscurity 
and uncertainty. That is where the 
parties left it; and that is where we 
must leave it. Hence it does not cre
ate a tenancy for years. (Reed v. 
Lewis, 74 Ind. 433. 39 Am. Rep. 88; 
Reeves v. Thompson, 14 Onto Rep. 
499; Gilmore V. Hamilton. 83 Ind. 
196; Western Transp. Co. v. Lansing, 
49 N. Y. 499; Me1hop v. Meinhart, 70 
Iowa 685. 28 N. W. 545; Murray v. 
Cherrington. 99 Mass. 229; Idalia 
Realty CO. V. Norman. 232 Mo. 663, 
34 L. R. A. (n. s.) 1069, 135 S. W. 47; 
Underhill on Landlord and Tenant, 
260; Tiffany on Landlord and Tenant. 

'60, 61; 16 R. C. D. 606.)" (Emphasis 
supplied.) 

See also Francis v. Superior Oil Co., 
102 Fed. (2d) 732. 

. Therefore. the provisions of Section 
81-1702, supra, if amended in the man
ner .provided for in Chapter 122, Ses
sion Laws of 1953. would create in the 
'lessee not a term of years but a de
terminable fee contrary to the provi
sions:,'of the Enabling Act and our 
Constitution. 
- It is therefore my opinion that the 

amendments to Section 81-1702, Sec-

tion 2, and 81-1708, supra. are in con
travention of the Enabling Act and 
our Constitution. 

It is the rule in American jurisdic
tions that an unconstitutional statute 
has no more effect than if it had never 
been enacted and it has no effect on 
a prior valid statute which it seeks tc 
modify or repeal. (C. M. St. P. & P. 
R. R. vs. Harmon, 89 Mont. I, 295 
Pac. 762; Vennekolt vs. Lutey, 96 
Mont. 72. 28 Pac. (2d) 452.) Under 
this rule those provisions of Chapter 
122, Session Laws of 1953, which seek 
to extend the period for which state 
oil and gas leases may be let have no 
effect upon the present Montana stat
utes relating to the granting of leases 
and no change may be made in the 
form of the Montana lease to conform 
to these requirements of Chapter 122, 
Session Laws of 1953. 

I t is therefore my opinion that those 
portions of Chapter 122. Session Laws 
of 1953, which seek to extend the 
period for which state oil and gas 
leases may be let are in violation of 
the Constitution and Enabling Act of 
the State of Montana and as such are 
ineffective for every purpose and do 
not change our present statutes upon 
the form of and manner of granting 
gas and oil leases. 

Opinion No. 14. 

State Board of Equalization-Public 
Officers--Salaries. 

HELD: Members of the State Board 
of Equalization are public officers. 

Those members of the State Board 
of Equalization who were appointed to 
office prior to the enactment of Chap
ter 109, Laws of 1953 are not entitled 
to the increase in salary provided for 
in that Act, since such would violate 
the constitutional prohibition that the 
salary of a public officer may not be 
increased or diminished during his 
term of office. 

March 31, 1953. 

Mr. W. L. Fitzsimmons 
Executive Clerk 
State Board of Examiners 
Capitol Building 
Helena. Montana 
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Dear Mr. Fitzsimmons: 

You have submitted the following 
letter to my office: 

"Enclosed herewith, please find a 
supplemental payroll of the State 
Board of Equalization containing the 
names 'of the three Board Members 
with payments based upon a law 
passed by the 1953 Legislature in
creasing the salaries of the Board 
Members. 

"The Board of Examiners ordered 
the payroll referred to you for an 
opinion as to whether the increases 
in salaries could be applied to the 
members of the Board during the 
term of office for which they are ap
pointed or whether applying this in
crease would be in violation of con
stitutional or statutory provisions." 

Senate Bill No. 110, now Chapter 
109, Laws of 1953, increased the salary 
of the members of the State Board of 
Equalization from $5,000.00 per annum 
to $7,000.00 per annum. The Act pro
vided that it was to go into effect upon 
passage and approval by the Governor. 
The Governor approved the Act on the 
28th of' February, 1953. 

Section 84-701, R. C. M., 1947, pro
vides that the members of the Board 
shall hold office for a term of six 
years. Of the present Board, one mem
ber was appointed March 1, 1949, one. 
March 1, 1951, and the other member 
was appointed on March 1, 1953. There
fore, as to the latter member of the 
Board, there is no question but that 
his salary may be increased at this 
time, since the law took effect prior 
to his appointment. See: 23 Opinions 
of Attorney General 318, No. 118. 

Section 31 of Article V of the Con~ 
stitution of Montana provides: 

"Except as otherwise provided in 
this Constitution, no law shall extend 
the term of any public officer, or in
crease or diminish his salary or emol
ument after his election or appoint
ment: provided, that this shall not be 
construed to forbid the legislative 
assembly from fixing the salaries or 
emolurp.ents of those officers first 
elected' or appointed under this Con
stitution, where such salaries or emol
uments are not fixed by this Consti
tution." (Emphasis supplied.) 

For a discussion of the reasons for 
the enactment of Section 31 of Article 
V of the 'Constitution of Montana, see: 
Poorman v. State Board of Equaliza
tion, 99 Mont. 543, 45 Pac. (2d) 307, 
and State ex reI. Jackson v. Porter, 
57 Mont. 343, 188 Pac. 375. 

The question, therefore, is: Are the 
members of the State Board of Equali
zation public officers so that they fall 
within the prohibitory provision quoted 
above? 

Our Supreme Court has defined 
what constitutes a public office in the 
case of Barney v. Hawkins, 79 Mont. 
506, 257 Pac. 411. Therein the court 
ruled: 

" ... After an exhaustive exami
nation of the authorities, we hold that 
five elements are indispensable in any 
position of public employment, in 
order to make it a public office of 
a civil nature: (1) It must be created 
by the Constitution or by the legisla
ture or created by a municipality or 
other body through authority con
ferred by the legislature; (2) it must 
possess a delegation of a portion of 
the sovereign power of government, 
to be exercised for the benefit of the 
public; (3) the powers conferred and 
the duties to be discharged must be 
defined, directly or impliedly, by the 
legislature or through legislative au
thority; (4) the duties must be per
formed independently and without 
control of a superior power, other 
than the law, unless they be those 
of an inferior or subordinate office, 
created or authorized by the legisla
ture, and by it placed under the gen
eral control of a superior officer or 
body; (5) it must have some perma
nency and continuity and not be only 
temporary or occasional. In addition, 
in this state, an officer must take and 
file an official oath, hold a commis
sion or other written authority and 
give an official bond, if the latter 
be required by proper authority," 

A study of the provisions of Section 
15 of Article XII of the Constitution 
of Montana, which creates the State 
Board of Equalization, and Sections 
84-701, et seq., R. C. M., 1947, con
clusively establishes that the members 
of the Board meet all the requirements 
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enumerated in the above quoted deci
sion. The Board is created by the 
Constitution; it possesses the power 
to equalize the taxation of property 
within the State of Montana and is 
charged with the duty of collecting the 
taxes which are levied by the Legisla
ture; the Board has complete author'ty 
in the exercise of its power subject 
only to those limitations placed upon 
it by the legislative enactments, and it 
possesses the attribute of permanency 
and continuity. 

It is therefore my opinion that tho~e 
members of the State Board of EquaE
zation who were appointed to office 
prior to the enactment of Chapter 109, 
Laws of 1953, are not entitled to the 
increase in salary provided for in that 
Act. 

Opinion No. 15. 

Cities and Towns-Plats of Municipal 
Additions-Dedication to Pub-

lic Use by Plat. 

HELD: The notation on onc block 
of a plat of an addition to a town or 
city. "Proposed High School Site," 
made at the time of filing and record
ing of the plat constitutes a dedica
tion for school purposes and a convey
ance to an ex:sting- school district of 
the area so marked on the plat. 

"-fr. Walter T. Murphy 
County Attorney 
lvfineral County 
Superior, Montana 

Dear Mr. 'Murphy: 

April 3, 1953. 

You have requested my opinion con
cerning the title to a city block in the 
Town of Superior, Mineral County. 
From the facts you give it apnears 
that Eidell's Addition to the Town of 
Super:or was platted in 1914 and there 
was written on the part of the official 
plat designated as Block 4, the words. 
"Proposed High School Site." On the 
area desig-nated as Block 5 was writ
ten "Proposed Site Courthouse." Sub
sequent to the filing of the plat the 
corporate successor of the creator of 
the addition conveyed the two blocks 
to Mineral County without referencE' 

in the deed to the public use pf the 
lots. A courthouse was built on Block 
5, and Block 4 has continued to be a 
vacant lot. There has ne\'er been a 
county high school in ~rineral County. 

The legal effect of the notation on 
Block 4, "Proposed High School Site," 
is controlled by Section 11-611, R. C. 
:\1., 1947, which states: 

"Every donation or grant to the 
public, or to any person, society, or 
corporation, marked or noted as such 
on the plat of the city or town, or 
addition. must be considered, to all 
intents and purposes, as a deed to the 
said donee." 

Our Supl'eme Court 111 Mineral 
County vs. Hyde, 111 Mont. 535, 111 
Pac. (2d) 284, considered the plat of 
the Eidell Addition to the Town of 
Superior and found that the plat with 
its certificate complied with the law 
and held: 

"The rule is that a plat, when ac
companied by a certificate of dedica
tion, and accepted and filed, has the 
same force and effect as a deed." 

The court in its opinion iound that 
the plat conveyed the land in question 
to the public, and that it controlled a 
subsequently executed deed by the 
grantors. The case applies to the facts 
here, as the deed to the county was 
executed subsequently to the dedica
tion of Block 4 as a high school site 
and the designation by virtue of the 
statute in effect was a deed. 

At the time of the dedication of the 
addition there was a school district 
which had the legal authority to estab
lish a high school and to hold land 
for high school purposes. Of necessity 
the school district was the donee which 
received title to the block, otherwise 
the grant would fail. If there had been 
a county high school. the county mig-ht 
have been the intended donee, but such 
a high school did not exist and under 
the present state of the law there is no 
method for establishing a county high 
school. (Chap. 148. Laws of 1931.) A 
school district is a corporate body and 
may acquire and hold real Droperty. 
(Section 75-1803. R. C. M .. 1947.) 

The subsequent deed to the county 
constitutes a cloud on the title of the 
school district in Rlock 4. This cloud 
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