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the use of any other media as payment. The obvious intent of the legislature was to bar the practice of issuing credit slips and similar tokens as
payment for services, thereby forcing
the' employee to make expenditures
with designated vendors.
Section 41-1301, supra, is clear and
unambiguous and not susceptible of a
construction modifying its terms.
(Bennett vs. Meeker, 61 Mont. 307,
202 Pac. 203.) Also, it is a general
rule of statutory construction that
provisions for the forfeiture of wages
are to be strictly construed against the
employer. (Cross vs. Detroit Baseball
Club, 84 Mo. App. 526.) This rule has
been adopted in a more stringent form
by our legislature. Section 41-1305, R.
C. M., 1947, declares:
"Any contract or agreement made
between any person, copartnership,
or corporation. and any parties in
his, its, or their employ, whose provision shall be in violation. evasion,
or circumvention of this Act, shall
be unlawful and void; but such employee may sue to recover his wages
earned, together with such five per
cent penalty, or separately to recover
the penalty, if the wages have been
, p:aid."
A related question was decided in
McAdams v. Ellis, 5 Ga. App. 262, 62
S. E. 1001. In that case the laborer
was employed by the garnishee, and
the court held that the wages were
tH<empt 'from garnishment as long as
the jury found that-,the laborer was in
fact employed as such.
.Our statutes provide for exemption
from' attachment for personal services.
To allow an employer to confiscate the
wages due for services rendered would,
in fact, deprive the employee of the
right to claim his legal exemption.
Section 93-5816. R. C. M., 1947, provides:
"The earnings 'pf the judgment
debtor for his personal services rendered at any time within, forty-five
dass next preceding the levy of exe.. cliHpI:1 or attachment, 'when it ap'p,ears by the debtor's 'affidavit or otherwise that such earnings are necessary 'for the use of his family, supported in whole or in part by his
labot, are exempt; but where debts

are incurred by any such person or his
wife or family for gasoline and for the
common necessaries of life, then the
one-half of such earnings above mentioned are nevertheless sbject to execution, garnishment, and attachment,
to satisfy debts so incurred. The
words 'his family,' as used herein,
are to be construed with the words
'head of family,' as used in Section
33-125."
Whether or not this statute would
apply necessarily depends on the facts
involved in each instance, However,
it is not for the employer to determine whether the employee is eligible
for exemptions from attachment. This
is the function of a court of law.
It is therefore my opinion that all
employer cannot withhold the wages
or any portion thereof due and owing
to an employee as wages earned, and
apply such wages to an account which
the employee has with the employer,
unless the account existing between
the employer and the employee is for
board, room or other incidentals which
the employee has agreed may he deducted as a condition to' the employment.
Opinion No. 12
Township Officers-Justices of the
Peace-Office Hours-Court,
Holding of.
HELD: Justices of the peace :n a
township, the population of which does
not exceed ten thousand (10.000) people, are not required to maintain fixed
and definite office hours; however, all
justices of the peace must be reasonably available to hold court at all
times, and must not place themselves
in such a posit:on that a party who
wishes to secure their services will be
unable to do so.
March 28, 1953.
Mr. Irving C. Pearson
County Attorney
Deer Lodge County.
Anaconda, Montana
Dear Mr. Pearson:
You have requested that I issue an
official opinion relative to the hours
which a justice of the peace must main-
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tain in a township, the population of
which does not exceed ten thousand
(10,000) people.
The office of justice of the peace is
a constitutional office, created by Section 20, Article VIII of the Montana
Constitution. Section 22 of Article
VIII, provides:
"Justices' courts shall always be
open for the transaction of business,
except on legal holidays and nonjudicial days."
In Miller vs. Emerson, 120 Mont.
380, 186 Pac. (2d) 220, a similar constitutional provision directed at the
district courts, received the following
construction:
"Section 17 of Article VIII of the
. Montana Constitution in part provides: 'The district court in each
coti'nty which is a judicial district by
itself shall be always open. for the
transaction of business except on
legal holidays and non-judicial days.'
"The purpose of this part of the
section was to compel district courts
in those counties which by themselves
constitute a judicial district to be
always open for the transaction of
business 'except on legal holidays and
non-judicial days.' It does not purport to void any judicial act performed on a legal holiday. It simply
excuses district courts from being
open for business on legal holidays
and non-judic:al days and commands
them to be open for business on all
other days."
The Constitution uses the word
"courts," not the word "office." The
meaning of these words has become
well settled; they are not synonymo"s.
Compare: State vs. Cannon, (Wisc.)
240 N. W. 441, and, Bigham vs. State,
(Texas) 20 S. W. 571. Therefore the
framers of the Constitution did not intend that judges of the district court
of each county which is a judicial d-istrict by itself, and justices of the peace
must maintain an office which is always open for husiness. Tn Cashman
vs. Vickers. 69 Mont. 516.223 Pac. 897,
our court construed the Constitution
as follows:
"The plain terms of constitutional
provisions should prevail. It is not
to be supposed that the people have
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looked for any abstruse or recondite
meaning in employing words in a
constitution, 'but rather that they
have accepted them in the sense most
obvious to the common understanding' and have ratified the instrument
in the belief that that was the sense
designed to be conveyed."
Section 25-306, R C. M., 1947, as
amended by Chapter 175, Laws of
1949, enumerates the hours which a
justice of the peace must maintairi in
townships having a population of ten
thousand (10,000) people and upwards.
I t further provides:
" ... and such justices shall occupy
such quarters as may be furnished
and selected for them by the board
of county commissioners, and said
board may, in its discretion select
suitable quarters for such and may,
in its discretion, pay for same from
moneys in the county treasury,"
There is no statute relating to justices of the peace in townships, the
population of which is less than ten
thousand (10,000) people, which is
comparable to Section 25-306, supra,
as amended. However, Section 16-3606,
R. C. M., 1947, provides:
"Commissioners to furnish justices
of peace forms for criminal casesquarters and equipment. The several
boards of county commissioners shall
furnish at the expense of their respective counties to all qualified and
acting' justices of the peace all necessary justice dockets, all blanks or
forms required by the justices of the
peace in the handling of criminal
cases. In townships having a population of 1,500 or more, according to
the last previous United States census, the board of county· commissioners may at their discretion, furnish
such office quarters. furniture, fixtures and other supplies as they may
deem necessary, provided, however.
that the office quarters so furnished
shall be located in the county court
house. if possible." (Emphasis supplied. )
Sections 25-306, 25-307 and 16-3606,
R. C. M., 1947, refer to justices of
the peace and classify said justices
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according to the population of their
township. Had the legislature intended
that all justices of the peace must
maintain definite office hours, these
sections would not have been qualified
in their application according to population. The qualification creating various classes by accepted rules of statutory construction logically excludes
groups which do not come within the
qualification. Therefore, the legislature must not have intended to establish definite office hours for justices
of the peaCe in townships with a population of less than 10,000 people.
However, Section 93-402, R. C. :'II.,
1947, provides:
"A justice's court may be held at
any place selected by the justice holding the same, in the township for
which he is elected or appointed; and
such court is always open for the
transaction of business, except on
legal holidays and non-judicial days;
provided, that sa;d justice may hold
court beyond the limits of his township as !Jro\'ided in Section 93-403."
Under this statute, and Section 22 of
Article VIII of the Constitution, supra,
the justice must not place himself in
such a position that he is not available
to hold court and execute the duties
which necessarily attach to holding
court, Although the justice of the
peace in a township which has less
than 10,000 people may determine
where he will have his office located
and where he will hold court, his
whereabouts must be easily ascertainable by any person desiring his services in order that the work of his office
may be performed efficiently and effectively, particularly during the hours
w hen business is generally transacted.
rt is therefore my opinion that justices of the peace in a township, the
population of which does not exceed
ten thousand (10,000) people, are not
required to maintain fixed and definite
office hours.
However, it is further my opinion
that all justices of the peace must be
reasonably available to hold court at
all times, and must not place themselves in such a position that a party
who seeks their ser.vices will be unable
to locate a justice and, consequently,
he. forced to remain unattended.

Opinion No. 13.
State Lands, Leasing of-State Lands.
Grant of-Oil and Gas Leases-Constitutional Law-Enabling Act.
HELD: That those portions of
Chapter 122, Session Laws of 1953
which seek to extend the period for
which oil and gas leases may be let
are in violation of the Constitution and
Enabling Act of the State of Montana
and as such are ineffective for every
purpose and do not change our present
statutes upon the form of and manner
of granting gas and oil leases.

i\oI arch 31, 1953.

Mr. \,V. P. Pilgeram, Commissioner
State Lands and Investments
Capitol Building
Helena, Montana
Dear lVIr. Pilgeram:
You have asked the following question:
"I hereby respectfully ask that you
give us an opinion 'as to the terms
of oil and gas leases to be granted
to successful bidders for oil and gas
leases in the light of the action taken
by the Thirty-third Legislative Assembly'."
Chapter 122, Session Laws of 1953,
relates to the leasing of state lands
and seeks to amend Sections 81-1702,
81-1705 and 81-1708, R. C. M., 1947.
The most important change is contained in Section 1 of the Act, amending paragraph 2 of Section 81-1702 to
read as follows:
"(2) All leases issued hereunder
shall be granted for a primary term
or period of ten (10) years, and as
long thereafter as oil or gas in paying
quantities shall be produced thereunder; provided, however, that all drilling, rental and other obligations are
fully kept and performed by the lessee; and provided, further, that nothing herein contained shall be construed as amending or repealing Sections 81-1703 or 81-1706, Revised
Codes of Montana. 1947.

