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It is my opll1lOn that the same rule
prevails in Montana and that all
streams, capable of floating logs or
which have floated logs to the mill or
market are by the enactment of Chapter 95, Laws of 1933 (Sections 26-336
and 26-337, supra) made navigable in
fact.
In answer to your second question,
it is my opinion that the legislature
has by the above enactment allowed
all streams in the above category to be
navigable in fact, and that the access
provisions of the code immediately
apply.
In answer to your third question,
the streams of which the Commission
has knowledge which have floated or
do float lumber and come within the
above category have already been declared navigable in fact by the legislature and no further declaration is
necessary.
rn answer to your fourth question,
I refer you to the case of Herrin v.
Sutherland, 74 Mont. 58i, 241 Pac.
328, where the court said:
"The State of Montana is the
owner. of all land below the water of
a navigable stream . . . Perforce.
then, the waters above the bed or
channel of a navigable stream at lowwater mark are public waters and in
this the public have a right to fish,
except ~s restrained by the general
law ...

3. The streams which the Commission knows have floated or do float
lumber and come within the above
category have already been declared
navigable in fact by the legislature and
no further declaration is necessary.

Since a properly licensed fisherman
has a right to fish in navigable streams.
the Fish and Game Commission may
negotiate with the various land holders
in order to obtain access to the various
fishing streams which are at present
inaccessible by virtue of surrounding
private property.

"Does the Volunteer Firemen's
Compensation Act, Section 11-2020,
R. C. M.. 194i, apply to volunteer
fire fighters in fire departments organized in rural areas outside unincorporated towns or "illages?"

Tt is. therefore, my opinion that:

I. All streams. capable of floating
logs or which have floated logs to the
mill or market are by the enactment of
Chapter 95, Laws of 1933 (Section 26330 and 26-337, supra) made navigable
in fact.
2. The legislature has by the above
enactment declared all streams in the
above category to be navigable in fact
and the access provisions of the code
immediately apply.

4. The Fish and Game Commission
may negotiate with private land holders in order to obtain access to the
fishing w:tters of navigable streams
and lakes for the properly licensed
fishermen in the State of l\{ontana.
Opinion No. 115.
Volunteer Firemen's Compensation
Act-Qualification-Statutory
Construction-Legislative Intent.
HELD: The Volunteer Firemen's
Compensation Act applies to volunteer
fire fighters in fire departments organized in rural areas outside unincorporated towns or villages.
December 31, 1954.
:'Ifr. Robert F. Swanberg, Chairman
Industrial Accident Board
Sam W. :'1-1 itch ell Building
Helena, :Montana
Dear :'Ilr. Swanberg:
You have requested my opinion upon
the following question:_

Section 11-2023. R. C. M., 194i, rearls
as follows:
ooTn order to qualify for the compensation herein provided, the fireman must he an enrolled active memher of a fire company organized under
the laws of the State of Montana in
an unincorporated town or village,
at the time of such injury or sickness
for which compensation hereunder is
claimed."
The above-quoted section was enacted as Section 4. Chapter 65, Laws of
1935. and would normally exclude all

182

01'1 \" IONS OF THE ATTORNEY GI~NERAL

volunteer fire fighters in fire departments organized in rural areas outside
unincorporated towns or villages; however, Section 11-2010, R. C. M .. 1947,
as amended by Section 2, Chapter 75,
la ws of 1953, reads in part as follows:
"(a) \Vhenever the board of county
commissioners shall have established
a fire district in any unincorporated
territory, town or village, said commissioners shall apoint fi\'e qualified
trustees to govern and manage the
affairs of the fire district, who shalI
hold office until their successors arc
elected and qualiiied ...
"(b) Power of Trustee. The trustees shall organize by choosing a
chairman, and appointing one member to act as secretary. They shall
prepare and adopt suitable by-laws;
appoint and form fire companies that
shall have the same duties, exemptions. and privileges as other fire
companies .... " (Emphasis supplied.)
This subsequent enactment, Section
11-2010, R. C. 1'1'1., 1947, as amended by
Section 2, Chapter 75, Laws of 1953,
pertains to the sa1l1e general su bject
matter and is a part of the Volunteer
Firemen's Compensation Act (Section
11-2020, R. C. M., 1947). Thus, the
pertinent oroblem is whether this subsequent enactment extends the benefits of the Volunteer Firemen's Compensation Act to volunteer fire fighter,
organized in rural areas (,utside unincorporated towns or vilIages.
You will note that Section 11-2010,
R. C. ;Vr., 1947, as amended by Section
2, Chapter 75, Laws of 1953, states that
when a fire district is established in
any unincorllorated territory. the trustees thereof shalI ". . . appoint and
form fire companies that shall have the
same duties, exemptions, and privileges as other fire companies, . . . "
Further, Section 4, Chapter 75, Laws
of 1953, provided that all Acts and
parts of Acts in conflict tlH'rewith were
therehy repealed. Thus, since Section
11-2023, R. C. :'1., 1947, conflicts with
Section 11-2010 in that the 'coverage
of firemen is limited to an ''t1l1incor-

porated town, or village," the conflicting part is repealed and coverage would
be extended to any "unincorporated
territory, town, or village."
Thus, the legislati\'e body has expressed an intent to bring' within the
Volunteer Fi:'emen's Compensation Act
those volunteer firemen organized in
any unincorporated territory which
would include rural areas.
The rule applicable wherein the legislative intent is to be construed in
such a situation as herein exists is
stated in State v. Board of <. ountv
Commisisoners of Cascade County, 89
:\[ont. 37, 296 Pac. I, which reads in
part as follows:
"I t is also the duty of a court to
ascertain the intention of the legislature and to so construe the statute
as to give it the effect of that intention. (Citing cases.) But this intention of the legislature may not be
ascerta;ned from the wording of any
particular section of a statute, but
only from a consideration of the Act
as a whole: the division of a statute
into sectiOI;s being merely a matter
of con \'enience for the purpose of
reference. (Citing cases.)" (Emphasis supplied.)
Thus, an analysis of the complete
Volunteer Firemen's Compensation Act
presupposes that the legislature intended that volunteer fire fighters organized in rural areas should be covered by the Act when they directed, in
Section 11-2010, R. C. "-1., 1947, as
amended by Section 2, Chapter 75,
La \\'s of 1953, that 111 unincorporated
territories the " ... iire companies ...
shall have the same duties, exemptions,
and privileges as other companies ... ";
and when they directed that all Acts
or parts of Acts in conflict with Section 11-2010, supra, were repealed.
1tis, thereiore, my opinion that the
Volunteer Firemen's Compensation
Act applies to volunteer fire fighters
in fire departments organized in rural
areas outside unincorporated towns or
villages.

