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I t has been held by this office. 20 
Opinions of the Attorney General ~52. 
No. 198, that the county's royallY in
terest may not be sold. It has b!!~n 
held by 20 Opinions of the Attorn.ey 
General 278, No. 216, that the rovalty 
interest could not be traded or ex
changed. It was the intention of the 
legislature, as declared in these ORin
ions, that the royalty reservation q~v
ing to the county should be an as~et 
which could not be handled in any 
of the normal fashions in which tax 
deed lands are treated. The reserva
tion is an interest which may beco'me 
valuable or may not, depending UJ?~)t1 
events far in the future. 'Since it may 
not be sold, the proceeds cannot loe-i
cally be treated as the proceeds of a 
sale. I t is not a lease. I t is an asset 
of the county remaining after· aft ··of 
the county's disposable interest in t.he 
land is gone. 

It is therefore my opinion that t_he 
proceeds of the 6)4 % royalty reserva
tion retained by the county upon the 
sale of tax deed lands are somethimr'in 
excess of the proceeds of the sale and 
should be credited to the General Fund 
of the county. .. 

Opinion No. 114. 

Navigable Streams--Access--Fish 
and Game Commission. 

HELD: 1. The Fish and Game Com
mission may negotiate with private 
landholders in order to ohtain access 
to the fishing waters of navigable 
streams and lakes for the prop"rly li
censed fishermen in the State of M on
tana. 

2. All streams canable of floating 
logs or which have floated logs to the 
mill or market are by the enactment of 
Chapter 95. Laws of 1933, made navi
gable in fact. 

3. The legislature has by the above 
enactment declared all streams in the 
above category to be navigahle in fact 
and the access provisions of the code 
apply thereto. 

4. The streams which the C ommis
sion knows have floated or do float 
lumber and corne within the above 
categorv have already been declared 
navigable in fact by the legislature and 
no further declaration is necessary. 

December 30, 1954. 

Mr. A. A. O'Claire 
State Fish and Game Warden 
Mitchell Building 
Helena, Montana 

Dear Mr. O'Claire: 

You have asked my opinion with re
spect to the following questions: 

"1. How is a water determined to 
be 'navigable in fact'? 

"2. Who has the responsibility of 
determining that waters are 'nav
igable in fact' and of declaring them 
to be navigable so that the access 
provisions of Section 26-33R of the 
Revised Codes may apply? 

"3. How should our Commission 
proceed to have lakes, rivers, and 
streams which we believe are 'navi
gable in fact' declared navigable? 

"4. Is our interpretation of Section 
26-338 of the Revised Codes correct 
that anglers would have free access 
along and on streams and lake de
clared navigable between the normal 
high water marks, and that the obli
gation of our Commission in such 
cases would be to provide access cor
ridors from public roads to such nav
igable lakes, streams and rivers ?" 

In answer to your first question, 
Sections 26-336 and 26-337, R. C. M., 
1947, provide: 

"26-336. Definition And Use Of 
Lakes As Navigable Waters. All 
lakes, wholly or partly within this 
state, which have been meandered 
and returned as navigable by the sur
veyors employed by the Government 
of the United States, and all lakes 
which are navigable in fact are hereby 
declared to be navigable and public 
waters, and all persons shall have the 
same rights therein and thereto that 
they in and to any other navigable 
or public waters. 

"26-337. Navigable Streams. All 
rivers and streams which have been 
meandered and returned as navigable 
by the surveyors emoloved by the 
Government of the United States, and 
all rivers and streams which are nav
igable in fact are hereby declared 
navigable." 
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T.he phrase "navigable in fact" is 
not defined in either the statutes of 
Montana or in its Constitution. It 
has not been defined by the Supreme 
Court of Montana. Consequently. it 
becomes necessary to examine the rules 
and decisions of the neighboring states 
containing similar topography in search 
of a definition. The states in the Pa
cific Northwest have similar physical 
features and the same economic inter
ests as Montana. A rule of decision 
considering these identical interests 
should apply with equal pertinencv to 
Montana as to the state for which it 
was made. 

The Supreme Court of Idaho was 
confronted with this question at an 
early time. The opinion of that court 
in the case of Johnson v. Johnson. 14 
Idaho 561, 95 Pac. 499, would be con
sidered and probably followed if the 
matter were to come before the court 
in this state. The Idaho court exam
ined the early common law definitions 
of navigable waters which were con
fined to waters which were affected 
by ebb and flow of the tides. That 
doctrine was. of course, too limited to 
apply in the United States which 
abounds with fresh water streams and 
lakes not affected by the tides. The 
T daho court adopted the doctrine which 
the court determined to be most ad
vantageous to the interests of the puh
lic and the private citizen in that state. 
By statute, the State of Idaho adopts 
the common law rules of England in 
the same manner as Montana. In de
termining what was a navigable stream 
in Idaho, the court referred to Harri
son v. Fite, 148 Fed. 781, 78 C. C. A. 
447, which said: 

"To meet the test of navigability 
as understood in the American law. 
a water course should be susceptible 
of use for purposes of commerce, or 
possess a capacity for valuable float
age in the transportation to market of 
the products of the country through 
which it runs ... While the navigable 
quality of a water course need not be 
continuous yet it should continue 
long enough to be useful and valuable 
in transportation; and the fluctuations 
should come regularly with the sea
sons, so that the period of navigability 
may he depended upon .. ." 

The Idaho court further said in the 
Johnson case: 

" ... It is common knowledge that 
most of the streams of this state rise 
in the mountains, and are used more 
generally for floating timber than for 
carrying passengers or freight. This 
being so, we deem it advisable to 
recognize as navigable streams used 
either for transporting freight or pas
sengers by boats, or for floating 
lumber, logs, wood. or any other 
product to the market. The correct 
rule, we think, is stated in Black's 
Pomeroy on Water Rights, § 218, as 
follows: '10 those states where lum
bering is a principal industrial inter
est, it has been found necessary to 
establish a new rule in respect to the 
use of the streams, which is not 
founded upon any principle or prece
dent of the common law, but solely 
upon the local exi~encies and cus
tOIl1S. This rule is that a fresh-water 
stream which is capable of being used 
for the purpose of floating down logs 
to the mills or to market, although 
it may be too small to admit of nav
igation is 'navigable,' (or, more prop
erly, 'f1oatable') and a public high
way. in the sense that the general 
public have an easement of passap.;e 
over it for that purpose, though the 
title to the bed of the stream may 
remain in the riparian owners. sub
ject to such public easement.' 'liVe 
believe, therefore, the conditions pre
vailing in this state fully justify this 
court in holding many streams to be 
navigable which under the decisions of 
other states would be non-navigable, 
and that this court is fully warrant~ 
ed in applying the principle of riparian 
ownership, as applied in many states 
to non-navigable rivers, to what we 
term 'navigable' rivers. The fact that 
navigable rivers are reserved as pub
lic high\\'ays, in no way interferes 
with the legal doctrine that the ri
parian owner takes to the thread of 
the stream. Snake river. being a 
navigable river, is a public highway, 
and subject to the use of the public. 
not only to low-water mark. but to 
high-water mark, and the riparian 
owner can in 110 way interfere with 
th;,c; u,c;:;e." 
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It is my opll1lOn that the same rule 
prevails in Montana and that all 
streams, capable of floating logs or 
which have floated logs to the mill or 
market are by the enactment of Chap
ter 95, Laws of 1933 (Sections 26-336 
and 26-337, supra) made navigable in 
fact. 

In answer to your second question, 
it is my opinion that the legislature 
has by the above enactment allowed 
all streams in the above category to be 
navigable in fact, and that the access 
provisions of the code immediately 
apply. 

In answer to your third question, 
the streams of which the Commission 
has knowledge which have floated or 
do float lumber and come within the 
above category have already been de
clared navigable in fact by the legis
lature and no further declaration is 
necessary. 

r n answer to your fourth question, 
I refer you to the case of Herrin v. 
Sutherland, 74 Mont. 58i, 241 Pac. 
328, where the court said: 

"The State of Montana is the 
owner. of all land below the water of 
a navigable stream . . . Perforce. 
then, the waters above the bed or 
channel of a navigable stream at low
water mark are public waters and in 
this the public have a right to fish, 
except ~s restrained by the general 
law ... 

Since a properly licensed fisherman 
has a right to fish in navigable streams. 
the Fish and Game Commission may 
negotiate with the various land holders 
in order to obtain access to the various 
fishing streams which are at present 
inaccessible by virtue of surrounding 
private property. 

T t is. therefore, my opinion that: 

I. All streams. capable of floating 
logs or which have floated logs to the 
mill or market are by the enactment of 
Chapter 95, Laws of 1933 (Section 26-
330 and 26-337, supra) made navigable 
in fact. 

2. The legislature has by the above 
enactment declared all streams in the 
above category to be navigable in fact 
and the access provisions of the code 
immediately apply. 

3. The streams which the Commis
sion knows have floated or do float 
lumber and come within the above 
category have already been declared 
navigable in fact by the legislature and 
no further declaration is necessary. 

4. The Fish and Game Commission 
may negotiate with private land hold
ers in order to obtain access to the 
fishing w:tters of navigable streams 
and lakes for the properly licensed 
fishermen in the State of l\{ontana. 

Opinion No. 115. 

Volunteer Firemen's Compensation 
Act-Qualification-Statutory 

Construction-Legisla-
tive Intent. 

HELD: The Volunteer Firemen's 
Compensation Act applies to volunteer 
fire fighters in fire departments organ
ized in rural areas outside unincorpo
rated towns or villages. 

December 31, 1954. 

:'Ifr. Robert F. Swanberg, Chairman 
Industrial Accident Board 
Sam W. :'1-1 itch ell Building 
Helena, :Montana 

Dear :'Ilr. Swanberg: 

You have requested my opinion upon 
the following question:_ 

"Does the Volunteer Firemen's 
Compensation Act, Section 11-2020, 
R. C. M.. 194i, apply to volunteer 
fire fighters in fire departments or
ganized in rural areas outside unin
corporated towns or "illages?" 

Section 11-2023. R. C. M., 194i, rearls 
as follows: 

ooTn order to qualify for the com
pensation herein provided, the fire
man must he an enrolled active mem
her of a fire company organized under 
the laws of the State of Montana in 
an unincorporated town or village, 
at the time of such injury or sickness 
for which compensation hereunder is 
claimed." 

The above-quoted section was enact
ed as Section 4. Chapter 65, Laws of 
1935. and would normally exclude all 
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