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power to add contiguous territory 
which is part of another county Lo an 
established fire district within their 
county. Nor is there language fr9~'11 
which it could be implied that the 
Board of County Commissioners of qne 
county has the power to tax inhabitants 
of another county. 

Such acts. if allowed, would he in 
direct contravention of the Montana 
State Constitution and an infrinv.e
ment of the constitutional authorltv 
granted to the county commissiQners 
of the other county. 

Article XII. Section 15 of the Mpn
tana State Constitution provides in 
part: 

"The Board of County Commis:,ipn
ers of each county shall constitute the 
county board of equalization. Tbe 
duties of such board shall he to SI.d
just and equalize the valuation of t21.x
able property within their res!lective 
counties ... " (Emphasis suvplied.) 

Article XII. Section 4 of the Mon
tana State Constitution provides: 

"The legislative assembly shall f!.9 t 
levy taxes upon the inhabitants or 
property in any county, city. town. 
or municipal corporation for county. 
town, or municipal purposes. hut it 
may by law invest in the cor:porate 
authorities thereof powers to .a..sS.<"_SS 
and collect taxes for such purpose~" 

Section 16-1015. R.C.M., 1947. as 
amended by Section 1, Chapter 185. 
Laws of 1953. provides in part as fol
lows: 

"Taxation. The Board of Cou~ty, 
Commissioners has jurisdiction <).tld 
power under such limitations ~p.d 
reservations as are prescribed by I~W: 
To levy-such tax annually on the tax
able property of the county. for 
county purposes as may be necessary 
to defray the current expenses the.~e
of ... " (Emphasis supplied.) 

Thus, by referring to the cited st<.lt
utes, 11-2008 and 16-1015, R.C.M .. 1947. 
supra, together with the cited Montana 
State Constitutional provisions. it c,:an 
be seen that the inhabitants of Carbgn 
County are not within the taxing- iur
isdiction of Stillwater Countv. and 
further that the inhabitants of 'Carl)pn 

County are not qualified to join a fire 
district within Stillwater County. 

I t is therefore my opinion that ill1 
area lying and being contiguous t9 a 
rural fire district may not becQmc: a 
part of the rural fire district when tIle 
area seeking admission is in another 
county. 

Opinion No. 113. 

Tax Deed Lands-Counties, Royalty' 
Reservations-Distribution of MOllies 
Received from Royalty Reservations. 

HELD: The proceeds of the 6% 0/0 
royalty reservation retained by the 
county upon the sale of tax dee4 lands 
are something in excess of the pro
ceeds of the sale and should be credit
ed to thLGeneral Fund of the cotuiiY. 

December 30. 1954. 

Mr. Stanley N ees. Chairman 
Board of County Commissioners 
Roosevelt County 
"VoH Point, Montana 

Dear Mr. Nees: 

You have requested my opinion upon 
the following question: .. . 

"Into what county fund or funds 
are monies to be placed which are 
received from the 6~ % royalty r:cs
ervation in favor of the county on the 
sale of tax deed lands?" . 

Section 84-4191, R.C.M., 1947. pro
vides that the county may reserve a 
royalty interest of not to exceed 6~ % 
in the oil, gas, other hydrocarbons and 
minerals produced and saved from the 
land. That statute in part provides as 
follows: 

"* * *-

. . . the chairman of the Board of 
County Commissioners shall execute 
a deed attested to by the county clerk 
to the purchaser, or his assigns. or 
such other instruments as shall be 
sufficient to convey all of the title of 
the county in and to the property so 
sold, provided that the county may 
in the discretion of the Board of 
County Commissioners reserve not 
to exceed six and one-fourth per cent 
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(6~ %) royalty interest in the oil. 
gas, other hydrocarbons and minerals 
produced and saved from said land." 

No direct provision is made in the 
statutes for the distribution of this 
money. Section 84-4195, R.C.M .. 194i, 
provides a method for the distribution 
of monies derived from the sales of 
tax deed lands and monies of those tax 
deed lands which are stilI held by the 
county. 

The 6~ % royalty reservation is 
neither a lease nor a sale. 

Section 4481.3, R.C.M., 1935, carried 
a provision for the distribution of the 
6~ '70 royalty interest. That section 
provided: 

"A II proceeds received from said 
mineral reservations, or of any part 
or parts thereof, shalI be applied, in 
the case of tax deed lands. in the 
same manner that monevs received 
from the sale of tax deerl lands are 
now or hereafter required to be ap
plied. \\There the mineral reserva
tions are in lands which represent a 
fund or funds, or in which a fund 
or funds have an interest (other than 
tax deed lands). the proceeds shall be 
applied to such fund or funds to the 

. extent of such representation or in
terest, the balance to be credited to 
the g<eneral fund of the countv. In 
alI other cases the proceeds shall be 
credited to said general fund." 

Section 4481.3, supra. was repealed 
by Chapter 171, Laws of 1941. Since 
that time, there has been no. statutory 
provision for the distribution of these 
royalty monies. It is a principle of 
statutory construction that the repeal 
of a statute or a portion of a statute 
indicates an intention on the part of 
the legislature to do away with the re
quirements of the statute or portion 
thereof repealed. (vVestchester Fire 
Ins. v. SulIivan. 45 Mont. 18, 121 Pac. 
4i2.) 

The system provided for the distri
hution of monies derived from the sale 
of tax deed lands is provided by Sec
tion 84-4195 (b), (c). (d). supra. These 
sub,ections provide as follows: 

.' "(b) Upon a sale of such property 
the proceeds of each sale up to the 
amount of ten dollars ($10.00) shall 
be credited to the county general 

fund to reimburse such for expendi
tures made therefrom in connection 
with the procurement of tax deed anel 
holding sale. 

"(c) Upon a sale of the property 
if there be any amount remaining of 
such proceeds after the payment of 
the amount specified in subdivision 
(b) hereof and such remainder is in 
excess of the aggregate amount of 
all taxes and assessments accrued 
against such property for all funds 
and purposes, without penalty and 
interest, then so much of such re
maining proceeds shall be credited to 
each fund or purpose, as the same 
would have received had such taxes 
been paid before becoming delin
quent and all excess shall be credited 
to the general fund of the coun.t.v. 

" (d ) Upon such sale if there slJilll 
be any amount remaining of su.ch 
proceeds after the payment of tbe 
amount specified in subdivision Ol) 
hereof and such remainder is less in 
amount than the aggregate am O1.l.n t 
of all taxes and assessments accrued 
against such property for all fui.1~ds 
and purposes, without penalty or i.n
terest, such proceeds shalI he l~ro
rated between such funds and pur
poses in the proportion that t.he 
amount of taxes and assessments a(:
crued against such property for e~J.:h 
such fund or purpose hears to the 
aggregate amount of taxes and <\s
sessments accrued against such prop
erty for all funds and purposes." 

Under these provi;;ion<; when a sale 
of tax deed land is made. the mOliies 
derived from the sale are distribu1:'ed 
in the same manner 3.S the taxes upon 
the land would have been distrihuter! 
had the taxes heen paid before heco~l1-
ing delinquent. Any excess is to be 
credited to the General Fund of the 
county. The actual question in tl)is 
case is whether the monies derived 
from the royalty reservatioll are" to 
be treated in the same manner as the 
proceeds of a sale of part of the I~~d 
or as the excess over and ahove the 
proceeds-of the sale. In the ordin;t:ry 
course of procedure when tax deed 
land is sold,. the account is closed. If 
the monies derived from the rovaltv 
reservation are to be treated as oro
ceeds from a sale, these accounts ';~ill 
have to be kept open for many years. 
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I t has been held by this office. 20 
Opinions of the Attorney General ~52. 
No. 198, that the county's royallY in
terest may not be sold. It has b!!~n 
held by 20 Opinions of the Attorn.ey 
General 278, No. 216, that the rovalty 
interest could not be traded or ex
changed. It was the intention of the 
legislature, as declared in these ORin
ions, that the royalty reservation q~v
ing to the county should be an as~et 
which could not be handled in any 
of the normal fashions in which tax 
deed lands are treated. The reserva
tion is an interest which may beco'me 
valuable or may not, depending UJ?~)t1 
events far in the future. 'Since it may 
not be sold, the proceeds cannot loe-i
cally be treated as the proceeds of a 
sale. I t is not a lease. I t is an asset 
of the county remaining after· aft ··of 
the county's disposable interest in t.he 
land is gone. 

It is therefore my opinion that t_he 
proceeds of the 6)4 % royalty reserva
tion retained by the county upon the 
sale of tax deed lands are somethimr'in 
excess of the proceeds of the sale and 
should be credited to the General Fund 
of the county. .. 

Opinion No. 114. 

Navigable Streams--Access--Fish 
and Game Commission. 

HELD: 1. The Fish and Game Com
mission may negotiate with private 
landholders in order to ohtain access 
to the fishing waters of navigable 
streams and lakes for the prop"rly li
censed fishermen in the State of M on
tana. 

2. All streams canable of floating 
logs or which have floated logs to the 
mill or market are by the enactment of 
Chapter 95. Laws of 1933, made navi
gable in fact. 

3. The legislature has by the above 
enactment declared all streams in the 
above category to be navigahle in fact 
and the access provisions of the code 
apply thereto. 

4. The streams which the C ommis
sion knows have floated or do float 
lumber and corne within the above 
categorv have already been declared 
navigable in fact by the legislature and 
no further declaration is necessary. 

December 30, 1954. 

Mr. A. A. O'Claire 
State Fish and Game Warden 
Mitchell Building 
Helena, Montana 

Dear Mr. O'Claire: 

You have asked my opinion with re
spect to the following questions: 

"1. How is a water determined to 
be 'navigable in fact'? 

"2. Who has the responsibility of 
determining that waters are 'nav
igable in fact' and of declaring them 
to be navigable so that the access 
provisions of Section 26-33R of the 
Revised Codes may apply? 

"3. How should our Commission 
proceed to have lakes, rivers, and 
streams which we believe are 'navi
gable in fact' declared navigable? 

"4. Is our interpretation of Section 
26-338 of the Revised Codes correct 
that anglers would have free access 
along and on streams and lake de
clared navigable between the normal 
high water marks, and that the obli
gation of our Commission in such 
cases would be to provide access cor
ridors from public roads to such nav
igable lakes, streams and rivers ?" 

In answer to your first question, 
Sections 26-336 and 26-337, R. C. M., 
1947, provide: 

"26-336. Definition And Use Of 
Lakes As Navigable Waters. All 
lakes, wholly or partly within this 
state, which have been meandered 
and returned as navigable by the sur
veyors employed by the Government 
of the United States, and all lakes 
which are navigable in fact are hereby 
declared to be navigable and public 
waters, and all persons shall have the 
same rights therein and thereto that 
they in and to any other navigable 
or public waters. 

"26-337. Navigable Streams. All 
rivers and streams which have been 
meandered and returned as navigable 
by the surveyors emoloved by the 
Government of the United States, and 
all rivers and streams which are nav
igable in fact are hereby declared 
navigable." 
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