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of the people at a general election are 
such as pass the limit of available 
cash on hand and revenue for which 
adequate provision has been made by 
law. And there is no good reason 
why a different meaning should be 
placed upon the words 'indebtedness' 
or 'liability' as employed in Section 
5 of Article X TIl, placing limitations 
upon the creation of debts or obliga­
tions by the several counties of the 
state .. No provision of law has been 

. made for submitting to the el~tors 
the question of the expenditure of 
cash on hand, raised for a definite 
purpose, in excess of $10,000; and 
by the lawmakers this constitutipnal 
re5triction has been interpreted as a 
restriction upon the borrowing of 
money, as by statute a method is oro­
vided for the manner of submitting" to 
the people the question of borrowing 
money in excess of $10,000. (Secs. 
4717 to 4722; also, Sec. 4712. Rev. 
Codes 1921.)" 

* * * 
"It seems plain that the constitu­

tional limitation does not apply to 
the expenditure of cash on hand oro­
vided for a specific purpose; hut rath­
er to the creation of an obligatio..!} to 
he met and paid in the future by the 
taxpayers. (Falls City Con st. Co. v. 
Fiscal Court, 160 Ky. 623. 170 S.W. 
26; Boettcher v. McDowall, 43 N.D. 
178, 174 N.W. 759.) " 

In your county's hudget, there is 
an appropriation for bridge-repair 01" 

replacement in an amount in exces.s of 
$10,000 and, applying the rule of the 
above two cases where debt and liability 
were construed, it must be concluded 
that the proposed bridge may be con­
structed without a vote of the elec­
torate. 

A similar conelusion was reached in 
15 Opinions of the Attorney Gen~~al 
76, No. 96, and 22 Opinions of the At­
torney General 40, No. 24. 

It is therefore my opinion that a 
Board of County Commissioners has 
the power to enter into a contract for 
the construction of a bridge, which 
contract will exceed $10,000, when. 
there is cash on hand in the bug get 
designated for hridge purposes and in 

an amount sufficient to pay the con­
tract price without violating Section 
5. Article XIII, of the Montana Con­
stitution. 

Opinion No. 111. 

Tax Deed Lands-Municipalities, Tax 
Liens on Lands of. 

HELD: Land owned by a munici­
pality may not be sold for non-pay­
ment of taxes which were assessed be­
fore the municipality acquired the land. 

December 28. 1954. 

!vIr. Frank Hooks 
County Attorney 
Broadwater County 
Townsend, Montana 

Dear Mr. Hooks: 

You have requested my opinion uoon 
the following question: . 

"Maya parcel of land now owned 
hy a municipality be sold for non­
payment of taxes which were assessed 
hefore the municipality acquired the 
land?" 

It is settled law in this state that the 
property of the state and its sp b­
divisions may not be taxed; no taxes 
can be assessed against property OWI)~d 
by a municipality, and the question of 
sale for tax delinquency wiII not. under 
ordinary circumstances, arise. Ar.ti­
c1e XII, Sec. 2 of the Montana Con­
stitution provides in part that: 

"The property of the United Sta.tes 
the state, counties, cities, tOWJls. 
school districts, municipal corpora­
tions and public libraries shall be ex-
empt from taxation." . 

This same principle is set forth in 
almost identical terms in Section 84-
202. R.C.M., 1947. 

This question, however, concerns 
property which was subject to a li<;n. 
for non-uayment of taxes, at the time 
that it came into the possession _of the 
municipality. It is therefore necessary 
to determine whether acquisition by 
the municipality extinguishes a orior 

cu1046
Text Box

cu1046
Text Box



176 Ol'I~JONS OF THE ATTOIO!EY GENERA.L 

existing lien. The general rule is that 
it does. In 51 Am. Jur., Taxation. S~c. 
1024; this rule is stated as follows: 

" ... In the case, however, of tpe 
state or of a municipal or other pub­
lic corporation whose exemption from 
taxation, although often expressly 
granted by statute, ordinarily exi.sts 
in the absence of statute upon 
grounds of public policy, the general 
rule is that land which it acquires 
cannot be sold for the nonpayment of 
taxes assessed thereon prior to the 
acquisition of the land ... " 

This is the rule in all American iur­
isdictions, with the exception of the 
State of Michigan. (See cases collected 
in the annotations in 2 A.L.R. 1535. and 
30 A.L.R. 413.) . 

This question was before the Mqn­
tana Supreme Court in the case of 
Housing Authority v. Bjork, 109 MQut. 
552, 98 Pac. (2d) 324. The Housing 
Authority of the City of Butte had 
acquired a parcel of land by eminent 
domain proceedings. The amount p;~id 
by the Housing Authority upon the 
eminent domain award was not s.uf­
ficient to reimburse the county for <!11 
delinquent taxes, and the county at­
tempted to sell the land for the re­
mainder of the taxes. The Supren le 
Court ruled that: 

". . . V"here land is taken under 
eminent domain by a municipalitv or 
a like entity, a lien for taxes is ~x­
tinguished . . . " 

There is no distinction to be madt; 
for this purpose between land acquired 
by eminent domain and land acquir.ed 
in any other manner. The rule is ap­
plicable to all. 

It is therefore my opinion that land 
owned by a municipality may not be 
sold for non-payment of taxes which 
were assessed before the municipality 
acquired the land. 

Opinion No. 112. 

Rural Fire Districts-County CQm­
missioners' Powers - Annexation of 
Contiguous Territories-Taxing Turis-

diction of County CommissioneI1l, 

HELD: That an area lying and 
being contiguous to a rural fire dis­
trict may not become a part of the 

rural fire district when the area seek­
ing admission is in another county. 

December 29. 1954. 

Mr. Henry I. Grant, Jr. 
County Attorney 
Stillwater County 
Columbus, Montana 

Dear Mr. Grant: 

You have requested my opinion uP.on 
the following question: 

"Is it possible for an area lying and 
being contiguous to a rural fire dis­
trict to become a part of that rlJral 
fire district when the area seeking 
admission is in another county?" 

You mention further that the Ques­
tion was raised by the desires or' cGr­
tain inhabitants of Carbon County ,yho 
wished to join a fire district within til': 
boundaries of Stillwater County. 

Section 11-2008, R.C.M.. 1947. as 
amended by Section 1, Chapter 75. 
Laws of 1953, authorizes the Board 
of County Commissioners to estah\.i.sh 
and annex contiguous territories into 
existing fire districts, and also empow­
crs the county commissioners to I\!vy 
a " ... special tax upon all prooerty 
within such districts for the purpose 
of buying fire protection facilities <!!HI 
apparatus for such districts .' " 
However, this statute clearly pertains 
to the annexation of territories and the 
taxation of the inhabitants therein 
within the boundaries of the county. 

It has long been a general rule'in 
this state that county commission~rs 
can exercise only those powers qm­
ferred upon them by organic, con~ti­
tutional. or statutory laws, or such as 
may arise by the necessary implication 
from an express power. (State ex reI. 
Gillett v. Cronin. 41 Mont. 293. 298. 
109 Pac. 144; Roosevelt County v. 
State Board of Equalization, 118 Mqnt. 
31. 162 Pac. (2d) 887; Judith Basin 
County v. Livingston, 89 Mont. 438. 

298 Pac. 356.) 
Nowhere in Section 11-2008, supra. 

and succeeding sections relating to fire 
districts and the taxation thereof is 
there any language from which it could 
be implied that the Board of County 
Commis~;ioners of- one county has 'the 
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