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Opinion No. 110. 

Constitutional Law-County Commis
sioners-Bridge Fund-Contracts 

Payable from Cash on Hand. 

HELD: A Board of County Com
missioners has the power to enter into 
a contract for the construction of a 
bridge, which contract will exceed 
$10,000, when there is cash on hand. 
in the budget designated for bridge 
purposes and in an amount sufficIent 
to pay the contract price without vio
lating Section 5, Article XIII, of the 
~10ntana Constitution. 

December 27. 1954. 

~Ir. Robert T. Pantzer 
County Attorney 
Park County 
Livingston, Montana 

Dear M r. Pantzer: 

You have requested my opinion a'i 
to whether or not the Board of County 
COlllmissioners of your county may 
enter into a contract to replace a county 
bridge, which contract will exceed 
$10,000, without the approval of a ma
jority of the electors voting at an elec
tion submitting the question. You ad
vise me there are sufficient funds in 
the current budget to pay this contract 
and that the item in the budget is 
designated "Capital Outlay for Bridge 
Repair or Replacement." 

In answer to your question, it is 
necessary to consider Section 5, Arti
cle XIII of the Montana Constitution. 
which provides in part as follows: 

" ... No county shall incur any in
debtedness or liability for any single 
purpose to an amount exceeding ten 
thousand dollars ($10.000) without the 
approval of a majority of the electors 
thereof, voting at an election to be 
provided by law." 

Section 16-807, R.eM., 1947. pro
vides the same limitation and the 
courts in construing this section have 
been primarily concerned with the 
meaning of "single purpose." That 
the construction of a bridge is a single 
purpose cannot be doubted, in view of 
the language used in the case of N el
son v. Jackson. 97 Mont. 299. 33 Pac. 
(2d) 822. Also, Bennett v. Petroleum 

County, 87 :'Ilont. 436, 2~8 Pac. 1018, 
and State ex reI. Turner v. Patch .. 64 
:'I10nt. 565, 210 Pac. 748. 

\'\1hether an indebtedness or liability 
is incurred when there is cash on hand 
to pay the obligation has been co.n
sidered by our Supreme Court. In 
Graham v. Board of Examiners., 116 
Mont. 584, 155 Pac. (2d) 956, Section 
2 of Article XIII of the Montana Co.n
stitution, which imposes a $100,000 lim
itation on the state similar to the 
$10,000 limit placed on the county was 
considered. The court in the Graham 
case stated as follows: 

. .... It has repeatedly been held hy 
this court that there is no debt or 
liability· created when there is cash 
on hand or revenue provided by the 
legislature for the biennium to meet 
the appropriation ..... 

A like interpretation was given to 
Section 2 of Article XIII in the case 
of State ex reI. Rankin vs. Board of 
Examiners, 59 Mont. 557, 197 Pac. 988, 
where the court said: 

"In construing our constitutional 
provision applicable, we. have unsier 
consideration the meanmg of the 
words 'debt or liability,' and in our 
view the prohibition intende.d by 
thesd words is the creatio,n of a deb! 
or obligation of the state m exce.§s ot 
cash on hand and revenue pro
vided ... " 

The opinion also stated: 

" The constitutional limitation 
has't:eierence to such a liability as 
singly or in the ag&regate wi}l ob
ligate the state to an amount 111 ex
cess of $100,000 over and a~ove cash 
on hand and revenues hav1l1g a po
tential existence by virtue of existing 
revenue laws ..... 

In the case of State ex reI. Diede
richs v. Board of Trustees, 91 :\Iont. 
300, 7 Pac. (2d) 543, the Su!)reme 
Court held that the interpretation of 
the words "indebtedness" and "lia
bility" should be the same in Articlf' 
XIII, Sec. 5, as in Article XIII. Sel·. 
2. The court said: 

" ... Clearly the ... debts pro
hibited by the Constitution in excess 
of $100,000 without majority approval 
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of the people at a general election are 
such as pass the limit of available 
cash on hand and revenue for which 
adequate provision has been made by 
law. And there is no good reason 
why a different meaning should be 
placed upon the words 'indebtedness' 
or 'liability' as employed in Section 
5 of Article X TIl, placing limitations 
upon the creation of debts or obliga
tions by the several counties of the 
state .. No provision of law has been 

. made for submitting to the el~tors 
the question of the expenditure of 
cash on hand, raised for a definite 
purpose, in excess of $10,000; and 
by the lawmakers this constitutipnal 
re5triction has been interpreted as a 
restriction upon the borrowing of 
money, as by statute a method is oro
vided for the manner of submitting" to 
the people the question of borrowing 
money in excess of $10,000. (Secs. 
4717 to 4722; also, Sec. 4712. Rev. 
Codes 1921.)" 

* * * 
"It seems plain that the constitu

tional limitation does not apply to 
the expenditure of cash on hand oro
vided for a specific purpose; hut rath
er to the creation of an obligatio..!} to 
he met and paid in the future by the 
taxpayers. (Falls City Con st. Co. v. 
Fiscal Court, 160 Ky. 623. 170 S.W. 
26; Boettcher v. McDowall, 43 N.D. 
178, 174 N.W. 759.) " 

In your county's hudget, there is 
an appropriation for bridge-repair 01" 

replacement in an amount in exces.s of 
$10,000 and, applying the rule of the 
above two cases where debt and liability 
were construed, it must be concluded 
that the proposed bridge may be con
structed without a vote of the elec
torate. 

A similar conelusion was reached in 
15 Opinions of the Attorney Gen~~al 
76, No. 96, and 22 Opinions of the At
torney General 40, No. 24. 

It is therefore my opinion that a 
Board of County Commissioners has 
the power to enter into a contract for 
the construction of a bridge, which 
contract will exceed $10,000, when. 
there is cash on hand in the bug get 
designated for hridge purposes and in 

an amount sufficient to pay the con
tract price without violating Section 
5. Article XIII, of the Montana Con
stitution. 

Opinion No. 111. 

Tax Deed Lands-Municipalities, Tax 
Liens on Lands of. 

HELD: Land owned by a munici
pality may not be sold for non-pay
ment of taxes which were assessed be
fore the municipality acquired the land. 

December 28. 1954. 

!vIr. Frank Hooks 
County Attorney 
Broadwater County 
Townsend, Montana 

Dear Mr. Hooks: 

You have requested my opinion uoon 
the following question: . 

"Maya parcel of land now owned 
hy a municipality be sold for non
payment of taxes which were assessed 
hefore the municipality acquired the 
land?" 

It is settled law in this state that the 
property of the state and its sp b
divisions may not be taxed; no taxes 
can be assessed against property OWI)~d 
by a municipality, and the question of 
sale for tax delinquency wiII not. under 
ordinary circumstances, arise. Ar.ti
c1e XII, Sec. 2 of the Montana Con
stitution provides in part that: 

"The property of the United Sta.tes 
the state, counties, cities, tOWJls. 
school districts, municipal corpora
tions and public libraries shall be ex-
empt from taxation." . 

This same principle is set forth in 
almost identical terms in Section 84-
202. R.C.M., 1947. 

This question, however, concerns 
property which was subject to a li<;n. 
for non-uayment of taxes, at the time 
that it came into the possession _of the 
municipality. It is therefore necessary 
to determine whether acquisition by 
the municipality extinguishes a orior 
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